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AN EXPLANATION AND AN ACKNOWLEDG-
MENT '

Lawvegs like to talk over their cases — with lawyers.
Whenever lawyers get together, the most engrossing
and natural topic of conversation is their own profes-
- sional experiences. This not alone because of interesting
points of law that come up, but because there is a human
interest in cases. Cases are acute incidents in human
affairs. In fact, there is no other profession that fur-
nishes so many opportunities for colloquial philosophiz-
ing and interchange of psychological information. The
lawyer at every turn meets new aspects of human nature.
Why does he not find similar interest in talking over his
cases with laymen? The answer is that, when lawyer
meets lawyer, each starts with a certain background of
experience taken for granted in the conversation, while
in conversation with laymen a long preliminary and foot-
note explanation is necessary before the point of the thing
is understood. When he begins to talk about his cases
to laymen, the lawyer usually becomes a bore. On the
other hand, I have wondered why members of the Bar
did not take more pains to give to laymen something of
their background of experience, so that laymen would
at least begin to understand those problems in which
Jawyer and layman both are interested. Such a problem
is the one relating to the practice of the law itself. A
layman might well inquire: Why should there be a class
enjoying special privileges? Why should there be a group

X1



xiv AN EXPLANATION AND AN ACKNOWLEDGMENT

of men amenable to summary court process for profes-
sional misconduct? Why any standards of professional
conduct? Why shouldn’t anyone be permitted to draw
up papers, appear in court—argue about facts? What is
the raison d’étre of the whole professional scheme? Why
shouldn’t lawyers advertise or solicit business, as business
men do? Why shouldn’t they pay ‘‘commissions” for
getting business?

As a matter of fact, these are very live questions at
the moment to lawyers as well as laymen. All over the
country laymen are asking themselves: Why are we not
permitted to do things lawyers do, if we can do them bet-
ter than lawyers? And lawyers are asking: If we are
charged with maintaining professional standards, why
should laymen break them down? In this connection,
it is interesting to note, as a sign of the times, that a
national group of business men, endeavoring to formu-
late canons of ethics for their guild, adopt as numbers
I and II the following:

It is improper for a business man to participate with a
lawyer in the doing of an act that would be improper and un-
professional for the lawyer to do.

It undermines the integrity of business for business men
to support lawyers who indulge in unprofessional practices.
The lawyer who will do wrong things for one business man
injures all business men. He not only injures his profession,
but he is a menace to the business community.*

We lawyers must be reminded over and over again
that we are living in a democracy. It will not do for
even the finest and best trained intellect to work out a

* Canons of Ethics, National Association of Credit Men. Bulletin of
the National Association of Credit Men, Nov., 1912, p. 926.
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sound piece of legislation or public policy and stop at
that. Legislation and public policy become law in our
country only through the votes of that great mass we
call ““the majority.”” That majority must be informed.
It will follow leadership, but the leadership must be in- v
formed. If the information is unsound, the legislation
and the public policy will be unsound. My correspond-
ence as chairman of the Committee on Unlawful Practice
of the Law of the New York County Lawyers’ Associa-
tion leads me to believe that there is a very considerable
mass of misinformation and very little sound information
concerning the basis and limitations of the practice of
~ the law, — even among those who have the right to in-
fluence public opinion and to whom we turn naturally
for example and leadership. On the other hand, there
is a ready and a welcome response to anything that the
lawyer has to say to business men upon the subject of
the inter-relationship between the lawyer and the busi-
ness man and their joint responsibility and interdepend-
ent duties. It is this interest and eagerness for informa-
tion that have encouraged the writing of this book.
It is intended to present the matter in readable fashion
for both laymen and lawyers. This necessarily results
in departure both from the style and substance of a text-
book. Primarily this book is written so that layman as
well as lawyer may grasp the deep-rooted and histori-
cally well-founded conviction that the profession has a
value to the community, that a sound public policy
underlies the limiting of the practice of law to those spe-
cially trained and qualified, and that in carrying out the
principle of personal and direct responsibility of lawyer
to client and to court a wholesome result is achieved for
society. So much, then, for the purpose of the book.
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In 1908, after at least three years of committee work
upon the subject, the American Bar Association adopted
its Canons of Ethics, which have since been approved
by the State Bar Associations in 3o States. It is now
eight years since Dr. Felix Adler presented to the public
his conviction that the further solution of problems of
ethics, in industry, in business, and in the professions,
must come from the definite assistance of men who live
with these problems; that it is not enough for our day
and ‘generation to have a general philosophy of ethics,
but that there must be daily application of the philosophy
to the fact, and that this can be best done by the experts
in the line. It was Dr. Adler’s suggestion that brought
about the formation of a small group of lawyers, which
since for some half-dozen years has met once a month,
in the fall and winter, for the study of their own profes-
sional problems. - Out of this group came the recom-
mendation that the standing committee on professional
ethics already attached to one of the Bar Associations
should be clothed with the additional duty to consider,
when consulted, those ethical problems presented to the
lawyer in his daily practice and to give advice thereon.
This idea came from Mr. Charles A. Boston, one of the
members of the group, now Chairman of the Standing
Committee on Professional Ethics of the New York
County Lawyers’ Association.* Since then, Mr. Boston
has spoken to Bar Associations all over the country, has
written articles upon the subject,f and his active efforts,

*The General Council of the Bar, for barristers, and the Statutory
Committee of the Incorporated Law Society, for solicitors, perform a
similar duty in England and the General Councils of the Bar in the
respective provinces of Canada perform a somewhat similar duty in

Canada.
t See Address delivered before New York County Lawyers’ Associa-
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following so opportunely upon the formulation of Canons
of Ethics by the American Bar Association and so many
State Associations, are largely responsible for the de-
velopment in this country of a new and vital interest
in the ethical relationship of the lawyer to his client,
to the court, and to the public. It was this Committee
on Professional Ethics which first directed attention to
the injury to the New York community in the unlawful
or unauthorized practice of the law by notaries public.
The discussion of this phase of the matter in turn led to

tion on a Proposed Code of Professional Ethics, Oct. 6, 1910, printed by
the Association and now out of print. A Proposed Code of Ethics rec-
ommended to the Board of Directors of the New York County Lawyers’
Association, January 3, 1911, relating to the duties of lawyers and judges,
and now out of print. Article entitled “A Code of Legal Ethics,” pub-
lished in The Green Bag, May, 1908. An Article in Law Notes on ““ Boards
of Legal Discipline,” August, 1gog. Address before the Section of Legal
Education of the American Bar Association at Milwaukee on The Recent
Movement Toward the Realization of High Ideals in the Legal Profession,
republished in the 1912 Volume of the Reports of the American Bar
Association. Article on the “ Work of the Committee on Professional
Ethics of the New York County Lawyers’ Association,” Bench and Bar,
December, 1912. Address on Legal Ethics before the Commercial Law
League of America, Bulletin of said League, September, 1913. Article
on “ Disbarment in New York,” presented to the New York State Bar
Association, 1913, and published in its 36th Annual Report. Address
on Practical Activities in Legal Ethics to the Law Association of Phil-
adelphia, Nov. 14, 1913; reprinted by the Association and also in the
University of Pennsylvania Law Review, December, 1913. Article on
“ Legal Ethics, Source and Formulation of Ethics Precepts,” Central Law
Journal, June s, 1914. Article on “ Legal Ethics, The Duty of a Lawyer
to the Court,” Central Law Journal, June 12, 1914; reprinted in Paper
Book, July, 1914, Menasha, Wisc. Article on “The Lawyer’s Conscience
and Public Service,” Adantic Monthly, September, 1914. Address on
Legal Ethics, Law School of Cornell University, Jan. g, 1915; reprinted
for private circulation. Address on Legal Ethics with Special Regard to
Ambulance Chasing and the Disciplining of Attorneys, delivered before
Minnesota State Bar Association, Aug. 5, 1915; Proceedings Minnesota,
State Bar Association, 1915, pp. 23—46.
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concentrating attention upon the entire subject of un-
authorized or unlawful practices and finally to the crea-
tion of another standing committee of the New York
County Lawyers’ Association, the Committee on Unlaw-
ful Practice of the Law.

To Dr. Adler and Mr. Boston, accordingly, I gladly
make acknowledgment for inspiration and leadership
in work that makes the natural occasion for this book.



The Sun, March 23, 1916,
COLUMBIA GUARDS THE BAR.

Law Students of Questionable Ethics
Are Dropped From Rolls.

Columbia is taking steps to keep out
of the 1 profession men whose char-
acter and ethics are inconsistent with
the standards of the profession, accord-
ing to Dean Harlan F. Stone of the law
school, who said yesterday that in the
five years he has been at the head of
the law faculty at least two students
who had satisfactorily completed courses
had been denied degrees and half a
dozen more had been advised to leave
the school.

Dean Stone said that in many cases
it was practicable to steer a prospective
lawyer whose ethics did not appear to
be of the best away from the profession
before he had received his legal training.

“In such a case,” said the dean, ‘““the
student is called into the office and
is told that Columbia would be much
better off without him. He is advised
too that he should not go into the law and
in order that this may have effect we
notify the Bar Association and the char-
acter committee in New York State and
also the bar examiners of every State
in the Union.”
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THE LAW— R
BUSINESS OR PROFESSION® .-

BOOK I—BUSINESS?

CHAPTER 1
DISBARMENT *

- WHEN, a few Fridays back, the newsboy handed him
his favorite evening paper, the well-poised reader of the
most unsensational paper in New York discovered that
though Villa had the day before captured and held four
Americans as prisoners, that though Bryan had that
very day made his first attack upon President Wilson’s
plea for preparedness, though the Warden of Sing Sing
" was again about to be investigated and the Bulgarians
had all but smashed the outer fortifications of Nish —
in spite of all these happenings — the make-up editor
had assigned to the first column of the first page the
news that “ THIRTEEN LAWYERS ARE DISBARRED. SEVEN
SusPENDED AND Six ARE CENSURED.” The ways of
these editor folk are dark and mysterious and the laity
must be neither too quick nor too didactic to draw con-
clusions — indeed, it may be just the unlucky *thirteen”
that put this news in the first column. Yet we venture

* The activities here reviewed relate mainly to New York City.
1
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to surmise that in plckmg out the choice bits for the day
with whieh. to -attract the tired reader, it is not wholly
1mprobable ‘that this professional-legal information was
reaH.y selected for first place because it had first-place
_portance And though other dailies did not put the
. 'héws in so conspicuous a place, they did in fact treat it

- -~""as though it were of marked significance.

. But for many years, the same court had at least once
a month and sometimes oftener busied itself in disbar-
ring, suspending or censuring lawyers — until, upon a
certain day (when, before proceeding with the hearing
of appeals, the Court handed down a batch of orders of
disbarment, suspension or censure) a certain French
barrister, happening to be present was tempted to ob-
serve, “Ah! I see. First you dizbar all ze lawyers:
then you hear ze cases.”

But of all the complaints investigated by the Bar
Association, not ten per cent are found to merit presen-
tation to the Court.

The following tables from t.he records of the Appellate
Division of the Supreme Court for the First Department
(New York City) are significant:

ATTORNEYS ADMITTED

QOGS . i et s 615
b (< 560
1007« ot eeee e 521
I908. .ttt 445
OO0 . ¢ ottt 465
b 3¢ L J PPN 323
B € 5 S 364
b Zs 482
B 7+ ) & P 418
b 03 2 PN 255



DISBARMENT 3

Disbarred ATTORNEYS DISCIPLINED Suspended Censured

X005 . e evnrnnnnns 4

1000, . iiivinnnn.. [+ Z F N 1
b {v7-Y 2 2

1008. ... iiientn Gttt 1

1000 e euevrencenn [ 1

b (¢ {- TN b ¢ 6......... I
b 143 § QU I8, i 3

b+ 7 2N 2 2 K T 7
b (¢ & SR € 7 6....0..t. 1
b 0 ¥ W 23 e [T 5
1915 (L0 NOV. 23)..30. ..t iiniii it Quvernnnns 7

The nature of these proceedings, their cost in money
and in energy to the profession is all familiar reading
to-lawyers * but the laity knows very little about it.

Within the past year, a prominent young lawyer was
disbarred. Shortly afterwards he died, leaving an estate
of over a million dollars. His millions could not save
him from the disgrace of a public stripping of his badge
of office. His practice had consisted mainly in appearing
in proceedings against the city in which real estate was
condemned for public use. The main offense of which he
was convicted lay in his failure to disclose to the Court,
in cases in which he appeared as trial counsel, that,
pending the trial, he had acquired from his original
clients and was himself financially interested in the real
estate, the value of which the Court was about to deter-
mine. The Court observed:

‘What is really the case here is that this respondent has
endeavored to unite the profession of the practice of the
law with the business of a speculator in real estate purchasing

* See Mr. Boston’s “Disbarment in New York” and Annual Reports,
Committee on Professional Ethics, New York County Lawyers’ Asso-
ciation. '
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property which was subject to condemnation or about to be
condemned.*

It was in this case that the Court took occasion to say
that

It is our duty to condemn conduct which tends to impair
or defeat the administration of justice or degrade and impair
the usefulness of the profession, and protect the State and the
public from lawyers who prostitute the authority given to
them for private gain by imposing on or defrauding their
clients or the tribunals which are instituted to administer
the law and protect those whose rights and interests are
committed to their care. If this country is to be governed by
law, it is essential that those charged with its administration
should be honest in the discharge of the duties confided to
and obligations imposed upon them.

These proceedings were brought to a successful conclu-
sion by a body of lawyers — The Association of the Bar
— through its Grievance Committee. This committee
spends not less than twenty thousand dollars a year in
the general task of disciplining lawyers for unprofessional
conduct, and the able lawyer who acted as trial counsel
for the Association — one of the leaders at the Bar —
freely contributed time and attention to the case, which,
if it had been paid for at the rates he charged his cli-
ents, would have meant many thousands of dollars 1

* Matter of Flannery, 150 App. Div. 369, at p. 388.

1 The Treasurer’s report of the Association of the Bar of the City of
New York for 1914 shows that the Grievance Committee during 1913
spent $25,477.05 and received back from the city $10,941.11. The re-
port of the same Association for 1915 shows that during 1914 the Griev-
ance Committee spent $26,554.04, less refund from the city of $6,737.00.
(See Year Books, 1914 and 1915.) The report of the New York County
Lawyers’ Association shows that between April 30, 1913, and April 30,

1914, that Association spent $3,332.91 in connection with the expenses
of its Discipline Committee. (Year Book, 1914.)
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Day after day and night after night, for a period
of four years, in careful preparation, trial before the
referee, appearances before the Appellate Courts, — first
the Appellate Division, then the Court of Appeals,
— and the painstaking, thorough presentation in printed
brief and argument — he made this contribution to pub-
lic service of his own personal time and skill, and in
addition gave the services of sometimes one and at other
times two and three other lawyers, paid members of his
staff. '

One of the cases reported in the news article referred
to was that of a lawyer seventy years of age, who, in his
prime, had been a national figure in one of the great
political parties, former counsel for one of the largest
city railroads, at one time enjoying — to use the Court’s
own language — ‘“friendly and profitable relations”
with the banking firm of J. P. Morgan & Co., which
“had been broken off, in consequence, as he believes,
and as is doubtless the fact, of his known intimacy with
a person named Lamar (David Lamar), whose practices

" had made him a subject of suspicion and dislike to the

firm . . . as well as to other bankers.” This lawyer
sought to rehabilitate himself with the banking house -
in question, and, to regain his lost standing, made it
appear that he could be of value in controlling and in-
fluencing certain important congressional personages in
whose behalf he represented himself to be acting.* The
Court did allow his age and former position to influence
it to the extent of censuring, instead of suspending or
disbarring. But censure, for a man at the end of his
professional career, is dire enough in such a case.

* Matter of Lauterbach, New York La'w Journal, November 8, 1915,
169 App. Div. 534.
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In another case, a lawyer who had been chief counsel
for a railroad system was completely disbarred from
practice. It was not charged that the lawyer had ac-
tually suborned perjury. It did appear, however, that
there were payments through investigators and detec-
tives to and for witnesses, payments for entertaining and
keeping them away from their homes, payments of more
than the usual witness fees, gratuities to court officers,
clerks, and other attendants, money spent with jurors
and one judge’s secretary, payments to police officers,
to physicians for adverse litigants, to hospital employees,
and in addition there were large sums expended, the
specific purpose of which was not stated.

With regard to these payments, the Court said:

The payment of sums of money by a large corporation
under such circumstances is most improper. It demoral-
izes the police force; justifies them in expecting payment for
services which the law requires them to perform for the com-
pensation which they receive from the public; and it was
clearly the duty of any attorney, when any attempt was

" made to extort money by public officers, to inform the public

officials rather than by acceding to the demand to obtain
the advantage of a public officer’s assistance.

The views of the Court regarding payments to witnesses
are most instructive:

To procure the testimony of witnesses it is often neces-
sary to pay the actual expenses of a witness in attending court
and a reasonable compensation for the time lost. It is often
necessary to pay a reasonable fee to an expert in preparing
to testify for a party in an action. And there are many in-
cidental expenses in relation to the prosecution or defense of
an action at law which can with propriety be paid by a party
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to the action. But on the other hand, the payment of a
sum of money to a witness to testify in a particular way;
the payment of money to prevent a witness’ attendance at a
trial; the payment of money to a witness to make him “sym-
pathetic ”’ with the party expecting to call him; these are all
payments which are absolutely indefensible and which are really
included in the general definition of subornation of perjury. The
payment of a sum of money to a wilness to *‘ lell the truth ”’ is as
clearly subversive of the proper administration of justice as to
pay him to testify to what is not-true. The prevalence of per-
jury is a serious menace to the administration of justice, to
prevent which no means have as yet been satisfactorily-
devised. But there certainly can be no greater incentive to
perjury than to allow a party to make payments to its op-
ponent’s witnesses under any guis® or on any excuse, and at
least attorneys who are officers of the court to aid it in the ad-
ministration of justice must keep themselves clear of any con-
nection which in the slightest degree tends to induce wilnesses
lo testify in favor of their clients.

It appeared in this case that long before this particular
attorney had acted for the railroad, the company had
installed the system. The attorney defended himself
upon this score. The Court turned its 42 centimetre
guns on this defense.

The action of the respondent in controlling and managing
a system which had a direct tendency to accomplish that
purpose is one that we cannot too severely condemn. A¢-
torneys, whether representing corporations or individuals, must
clearly understand that any conduct which tends to participate in o
or approve the payment of money to witnesses or public officials
to influence the administration of justice will be most severely
condemned and considered a case for disbarment.
. Whether the respondent devised the objectionable method
of meeting accident claims, or inherited and developed it, is im-
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material. In either case he was equally culpable. When the
respondent took charge of the affairs of the Metropolitan
Street Railroad Company as the head of its legal department,
and thereafter conducted the legal affairs for that company
‘he was under no obligation to continue or develop a system
the tendency of which would be to subvert the administra-
tion of the law and directly tend to subornation of perjury.
We cannot possibly justify conduct of this kind in an officer
of the court, and it becomes our imperative duty to say that
any attorney who takes part in such conduct should no longer
continue a member of the profession.

And bringing home to the Bar the necessity for eliminat-
ing perjury in the trial of cases, —

So far it seems to have been impossible to devise any ef-
fectual method by which witnesses committing the most
evident perjury, or those engaged in inducing such witnesses
to commit perjury, can be made accountable. But what
the courts can do is to see to it that its officers who appear
for the various parties to these controversies shall have no
hand in this bribery of witnesses or subornation of perjury,
and to hold its officers, the attorneys who appear for the
parties to a litigation and represent them on the trial of cases,
to a strict accountability for their acts in relation to the liti-
gation that comes before the court. It will not do for an at-
torney who seeks to justify himself against charges of this kind
o show that he has escaped criminal responsibility under the
Penal-Law, nor can he blindly shut kis eyes to a system which
lends to suborn witnesses, to produce perjured testimony, and
to suppress the truth. He has an active affirmative duty to pro-
tect the administration of justice from perjury and fraud, and
that duty is not performed by allowing his subordinates and
assistants to attempt o subvert justice and procure results for
his clients based upon false testimony and perjured wil-
nesses. . . . When one of these investigators presented an
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account showing payments for a particular purpose, and
asked for the respondent’s approval of that account, he had
an affirmative duty to perform to see to it that the money
had been properly expended on behalf of his client and that
his client should make the repayments, and he also had a
further duty to the court and to the public to see to it that
his assistants who were employed by him to aid in the defense
of these actions had not used the money of his client to ob-
struct the administration of justice or to induce false testi-
mony from perjured witnesses.*

I have quoted rather at length from this opinion, because
it bears upon many phases of the matters we shall consider
later.

In another of the group that made up the twenty-six
reported was a case of an attorney who brought a suit to
set aside a will. The Court was satisfied from the evi-
dence that the suit was a suit to extort money. It said:
“It appears quite clearly that the action against Mrs.
Sabin was without foundation in law or fact, and that
the respondent knew perfectly well when he brought
it that it was groundless.” The referee found that:
“‘The respondent’s explanation of the commencement
of this action . . . fails to set forth any theory, based
upon statements made to him by his client or facts within
his own knowledge, that warranted him in advising that
the Sabin action could be maintained as a matter of law.
So mythical and indefinite are the alleged possible causes
of actions that might follow the summons, as stated by
the respondent, that they could have no foundation in
law or common sense, and, when all the facts and cir-
cumstances established by the testimony in this proceed-

* Matter of Robinson, 151 App. Div. 589; affirmed, 209 N. Y. 354.
Ttalics ours.
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ing are carefully weighed, the only reasonable inference
is that the action was one step in a scheme in which
Jones and the respondent were engaged to wring money
from Mrs. Sabin.’” TUpon this the Court determined
that the effort was one to blackmail and that the attorney
in participating therein was guilty of professional mis-
conduct. * He was disbarred.

In still another case, it appeared that a friend of the
attorney against whom charges were brought was en-
gaged in publishing an Italian newspaper in the City
of New York and worked among the Italian residents
of that city. The Italian editor had been accused of
receiving money for the Italians and appropriating it to
his own use. The attorney, to shield his friend, wrote the
latter several letters, evidently intended for publication,
giving the impression that the editor was innocent and
that he, the attorney, had in his possession money with
which to meet the former’s responsibility. The attorney
admitted before the Court that the statements contained
in the letters were false, but said that they were written
to protect his friend from what he then believed to be a
false charge against him. There was no relation of at-
torney and client with any of the people interested in the
transaction. The Court said: ‘“He apparently had the ut-
most confidence in Pecorini and believed him to be a sin-
cere and well-meaning man, devoted to assisting his fellow
country-men in this country. There was no motive except
to endeavor to protect Pecorini from what he considered an
unjust and malicious altack upon kim. While the re-
spondent is to be censured for writing falsehood in any
letter, as he freely admits his fault and expresses regret

* Matter of Lenney, New York Law Journal, Nov. 15, 1915, 169 App.
Div. 509.
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therefor, the Court would hardly be justified in proceed-
ing to discipline him further on this charge than fo express
its condemnation of any statement by a member of the
profession that was not true for the purpose of protecting
another from charges, when he believed the charges were
malicious and false, or for any other purpose.”’ * Note
here that what was written was not in connection with
any legal proceeding nor performed by virtue of any
professional relationship.

In another case the attorney was suspended for two
years for dealing with his client’s money as if it were his
own and subjecting it to risk of loss. The Court said:
“It matters not that respondent and his client were for
some time unable to agree as to the amount to be paid,
or that respondent, as he claims, could at any time have
made good the amount even if it had been lost in speculation.
The offense of which respondent was guilty, and it is a
serious one, was in dealing with his client’s money as if
it were his own, and in subjecting it to any risk of loss
whatever.” T

In another case the attorney was authorized by his
client to retain the sum of $17,619.59 for fees for pro-
fessional services. Later the Court determined that
$3,500 was the fair and reasonable value of his service.
When charges of unprofessional conduct were presented,
the Court held that though the client consented to the
retention of the larger sum: ““. . . it is clear that he did
S0 in reliance upon respondent’s advice that the fee was a
reasonable one such as reputable attorneys were in the

* Matter of Edward S. Napolis, New York Law Journal, Nov. 12, 1915,
169 App. Div. 469.

1 Matter of Amos H. Evans, New York Law Journal, Nov. 17, 1915,
169 App. Div. 502.
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habit of charging in like circumstances, a statement whick
the client accepted because of his faith in kis attorney and
his ignorance of business affairs.” *

In another, a lawyer was suspended from practice for
two years under the following circumstances:

He presented to a City Magistrate as bondsmen for
several defendants arrested upon a charge of burglary
two persons, one of whom asserted that he was the owner
of a house worth not less than $43,000 and the other that
he was the owner of a house and lot worth not less than
$40,000, when, as a matter of fact, these properties were
worth no more than $26,000 and $23,000, respectively,
and were each incumbered to the extent of $20,000. The
respondent-attorney offered the bond to the Magistrate
at the latter’s house, and the latter inquired of the re-
spondent, “Is this all right?” to which the respondent
replied that it was. The Court held:

. . . that what was meant by the magistrate, and what
respondent understood him to mean by the term “a good
bond,” was one which would really be sufficient security for
the sum for which it was offered, and not a bond which falsely
represented the value of the property offered as security,
and when the magistrate asked respondent whether the bond
offered was “all right,” he undoubtedly meant to inquire,
and respondent must have understood him as meaning, to
obtain the respondent’s assurance that the bond he offered
was in fact a good one. He placed reliance upon respondent’s
honesty and good faith, and when he was told that the bond
was a good one he was entitled to understand the respondent
as asserting his knowledge, or at least his belief, that the
bond was a “good one.” It may be that the magistrate

* Matter of Louis H. Cohen, New York Law Journal, Nov. 16, 1915,
169 App. Div. 544.
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was injudicious in placing reliance upon respondent’s honor
and truthfulness, but an explanation for his doing so may be
found in the fact that, judging from the testimonials in his
favor, respondent seems to have enjoyed at that time a good
reputation with the judges with whom he was brought into
contact.

The lawyer admitted that when he said the bond was
““all right” he did not know the value of the real estate.
Observe the Court’s comment:

It is no excuse for respondent to say that he had no knowl- -
edge of the value of the property offered as security. If that
was the case he should have so stated to the magistrate,
but when he undertook to vouch for the excellence of the bond,
he, in effect, professed to have knowledge of the value and
to certify that it was sufficient. Of course, if he had stated
what he now says is the truth, that is that he had no knowl-
edge as to the value of the property or the responsibility of
the sureties except what appeared on the face of their jus-
tification, the magistrate would have made further inquiry
and probably would not have accepted the bail. As it was
he did accept respondent’s assurance and set the prisoners
at liberty, whereupon they promptly forfeited their bail and
fled the jurisdiction. As is pertinently and correctly remarked
by the official referee: “It is just as wrong to assert that a
particular statement is true without knowing whether it is
true or false as it is to assert a thing to be a fact when the
person making the assertion knows it to be false; and this is
especially true when made by an officer of the court to a
judicial officer, who, in deciding what to do in a proceeding
is justified in depending upon and being governed by, more
or less, the representations of counsel.”

Note now the very explicit injunction to the Bar as to
its duty to the Court: :
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No more serious offense can be commitied against the adminis-
tration of justice than for an attorney to take advaniage of the
confidence of the court or judicial officers, and by misrepresen-
tation to induce such court or officer to take judicial action. Every
Jjudge should be able to rely upon receiving a ruthful and frank
answer o any question put to an attorney regarding the facts
of any case in which the atlorney is emgaged and is seeking
action favorable to his client.

The respondent was clearly guilty of imposing upon the
magistrate when he gave his personal assurance that the
bonds offered were ““all right,” even if he were merely ignorant
upon the subject and did not know that they were “straw ”
bonds given by professional bondsmen. This constituied
professional misconduct of a very serious nature.*

In a still more recent case an attorney, besides prac-
ticing law, was engaged in the real estate business. For
the purpose of securing a more favorable sale of a piece
of real estate which he-owned, he made a lease for a large
rental to one whom he knew was irresponsible. The
lease was ‘evidently for the purpose of “puffing up” -
the value of the property. It was decided that this
amounted to fraud and misrepresentation, which in a
civil suit would have made the lawyer liable in damages.
In disbarment proceedings against the lawyer, the Court
said that if, under such circumstances, the seller of the
property chances also to be a member of the Bar, in
addition to responsibility for damages to the person
injured, he may also “be called upon to answer for his
conduct Zo this Court”” The Court disbarred him. It
put the question squarely, “whether dishonesty and
fraud in personal transactions shall disqualify an attorney

* Matter of Sachs, New York Law Journal, Nov. 29, 1915, 169 App.
Div, 622.
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from continuing as a member of the profession,” and
gave this comprehensive and enlightening answer:

An attorney engaged in the practice of law should primarily
reserve himself for his profession only. In this profession he’
is held to the highest standard of ethical and moral upright-
ness and fair dealing. There seems to be no good reason why
a lawyer should be allowed to be honest as a lawyer and dis-
honest as a business man. If he desires to go into husiness he
must take the risk, if any is involved, and must see that his
dealings as a busmess man are as upnght as should be his
dealings in his professional capacity.*

Lawyers have been disbarred in New York for con-
version to their own use of clients’ moneys; for fraud
upon clients; for collusion with a wife to manufacture
evidence in favor of her husband to enable him to obtain
a divorce; for misapplying funds received from clients
for specific purposes (though subsequently refunded
after the order of the Court to do so); for charging a client
for services not rendered; for falsely stating in a suit
that the plaintiff (the client) was the true owner of
certain stock, when in fact he was but a dummy; for
assisting the client to leave the state so as to put him
beyond the reach of process; for procuring the release
upon bail of a person held as a fugitive from justice and
then conspiring for his escape; for using a threat of crim-
inal proceedings as a means of forcing a compromise of
a suit; for trying to secure a verdict in favor of his client
upon testimony which he knew to be false, — although
he may not have suborned perjury — the Court declaring
that it was the duty of the'lawyer in such a case to dis-

* Matter of Edward A. Isaacs, New York Law Journal, May 2, 1916,

172 App. Div. 181. (See also editorial, New York Law Journal, same is-
sue, p. 440).



16 THE LAW—BUSINESS OR PROFESSION?

close the fact to the Court upon its discovery and then
to withdraw from the case; — for aiding and abetting
a witness in perjury and procuring from an injured person
apparent authority to commence an action where the
person was incapable of signing her name and apparently
incapable of realizing what she was doing; for falsely
certifying as a commissioner of deeds to the acknowledg-
ment of deeds before him.

Lawyers have been suspended for writing out answers
to be given by a witness examined on commission and
being present and reading some of the answers to the
commissioner; for submitting a statement to the Court
that the client had a good cause of action and securing
further time to plead, after the client had ordered dis-
continuance of the action and had stated that she had no
just claim; for depositing in his own account the funds
of an estate of which his client was executor and using
them to make good his individual overdraft; for agree-
ment for a division of fees with a layman for getting
negligence business; for trying to get the Court to accept
pleas which he knew to be false, and delaying a just
recovery; for practicing law under a firm name, con-
taining names of two persons with whom he had no
relations; for obstructing service of subpcena from a
Federal Court in violation of a Federal law; for making
false claim of privileged communication as counsel for
a corporation of which he was also a director, whose
knowledge as such was not so privileged — Here the
Court said:

The respondent in this case*was in the employ of clients
who were supposed to have great wealth, and who were at
the head of important corporations. The impression that
they are immune from civil or criminal prosecution for their



DISBARMENT 17

acts seems to have pervaded the community of late years, and with
it has grown up a sentiment among many members of the pro-
fession that, in carrying out their behest, a lawyer is performing
his duty to the profession, and to the public and to the Courts.
It is the importance or assumed importance of the client
which is sought to justify acts which would be at once con-
demned in connection with a client who did not have great
wealth or great prominence. If the profession is to have the
respect of the community; if it is to be trusted by courts and by
others who have to do with the administration of justice, its
members must realize that a crime is a crime whosoever commits
it, and while the highest as well as the lowest criminal is entitled
to the protection that the law gives, is entitled to have counsel of
his selection, and is entitled to all the safeguards that have been
devised for his protection, neither his wealth nor prominence
will protect a lawyer in going oulside of his professional obliga-
tions to shield kim from the consequences of kis acts.*

Lawyers have been suspended, for permitting a cor-
poration to send out a threatening note over the lawyer’s
name falsely pretending to be sent pursuant to a law of
the state, as-well as giving to the corporation authority
for its employees to sign the lawyer’s name to dunning
letters; for agreeing with an expert witness to pay him a
percentage of the attorney’s net fees in reducing a tax
assessment; and for misstatements as to condition of
litigation undertaken for a client.

Lawyers have been censured, for failing to disclose
the lawyer’s full relation to the parties in the litigation;
for failing to inform a magistrate that he had induced a
complainant to withdraw a complaint of petty larceny
upon promise of restitution; for interposing conflicting
affidavits in two separate actions — the Court saying:

* Matter of Robinson, 140 App. Div. 329 (p. 337).



18 THE LAW—BUSINESS OR PROFESSION?

““This makes a performance of a lawyer’s obligation to
be extremely accurate and entirely frank in his dealings
with the Court in relation to such actions one of para-
mount importance.” *

“We understand that this Court is charged with a
supervision of its attorneys, and that if any attorney
is convicted of dishonest and improper conduct which
establishes that he is not a proper person to hold the
office of an attorney of the Court, it is its duty to disci-
pline him. If an attorney desires to continue to hold his
office he must be honest in his dealings, especially with his
clients and those who have been his clients, and he cannot
escape discipline for acts which involve a breach of his duty
to a client by severing the relation with his client.”’ }

In another case a lawyer had preferred criminal charges
for the purpose of influencing the decision of civil cases
in which he or his client was interested; it appeared that
in one case the charge was baseless; in the other he offered
to withdraw the charge in consideration of a payment
of a civil claim. The lawyer contended that he had a
legal right to institute the criminal proceedings to force
payment of the civil claim. Here the Court said that a
lawyer is never justified in using a criminal proceeding
to collect a civil debt or enforce a civil right. {

To the contention that he had acted in good faith,
without intentional misconduct, and only in mistaken
zeal for his client, the Court said: “That such an explana-
tion should be made by any member of the profession —
by an attorney and counsellor at law —is an example

* For the foregoing and many other cases, see “Disbarment in New
York,” by Charles A. Boston.

t Matter of Beare, 158 App. Div. 469, 1st Dept., 1913.

1 Matter of Abrahams, 158 App. Div. 595, 1st Dept., 1913.
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of the absence of the high ideals that formerly existed
and which controlled the members of the profession.
If the bar is to regain the respect in which it has been
held, it is essential that practices of this kind shall be con-
demned in the strongest terms by the courts and those
guilty of such practices disciplined.”

In all of these cases there was first a hearing given
to the accused before the Grievance Committee of the
Bar Association. There was careful investigation by
the attorneys paid by the Association to give their entire
time to such matters. There was a committee of lawyers
not paid, who heard the charges; there were hearings
before the referee, the Appellate Division of the Supreme
Court and the Court of Appeals, and trial counsel were
drafted from the ranks of the Association for the service.

Tn 1912 fifteen members of the Bar gave their services
as counsel in proceedings instituted by the City Bar
Association.* In 1913, thirty-two members of the
Association similarly gave service.f In 1914, thirty-
one members of the Association similarly gave service.
The Committee on Grievances of the Association consists
of nine members and a secretary, who, in 1914, held 77

- meetings, considered 821 complaints against attorneys
and 16 matters involving the administration of justice.
It tried 82 cases of charges against members of the Bar,
in 48 of which it recommended presentation of the name
of the lawyer to the Appellate Division of the Supreme
Court. :

I have made an inquiry among my friends to get some

* Year Book, Association of the Bar of the City of New York, 1913.
t Idem, 1914.
t Idem, 1915.
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basis upon which to make an estimate of the contribution
of professional service to this work. One of these drafted
counsel -—— now a judge of the Supreme Court — informs
me that he gave to one case alone one whole month of
his time, and, in addition, the services of an assistant
for about eighteen days; he attended some twelve differ-
ent sessions before a referee, at which were taken 238
pages of testimony. He wrote first a brief of 36 pages
for the referee, and then another brief of 43 pages for
the Appellate Division. Another lawyer of distinction
in our community gave his time in at least two cases,
one of which extended from November in 1913 to March
of 1915, and he prepared an elaborate printed brief for
the Court and personally tried and argued the case. His
time contribution was at least two months of actual
personal work. Another says: ... “it would be a
conservative estimate to say that between three and
four weeks of actual professional time was expended by
me and by my assistants in the preparation and trial of
the case and the making of the brief for the Appellate
Division, and I think it would be nearer correct to say
four weeks than to say three.” During three years, this
lawyer, as trial counsel, has conducted two cases and
made a contribution of at least seven or eight weeks of
actual professional work. Yet another, who was success-
ful in four well-known cases and thinks that he is to be
regarded as the most successful lawyer of any of the Bar
Association counsel because he has done ‘the least
possible amount of work in the cases that they have sent

me,” says: ‘“You must ask ————— how much time
-he spent in the ———— case. It was prodigious, but
then ————— was not only disbarred, but he soon

died,” obviously putting upon the shoulders of the Bar
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Association counsel a tremendous responsibility, as well
as a compliment. From the various responses I have
received to my inquiries, all given in the most modest
fashion and with the definite understanding that I men-
tion no names, I am reasonably confident that of the
thirty or forty counsel who are drafted each year by the
Association, each one spends at least a full month of
his professional time. If one allows but one month for
a summer holiday, it is conservative to state that the
contribution of each man so drafted is from eight to ten
per cent of his available year of professional time. Bear
in mind that none of these men is retired from active
practice. Indeed, each is called because he is of proved
competence as a trial lawyer and is engaged in active
practice. I should not think of depreciating the value
of their services by estimating what it might mean in
dollars and cents. I was about to say that these serviges
are given cheerfully, but I am reminded of the incident
reported concerning the late Ezra Ripley Thayer, Dean
of the Harvard Law School. In the course of his service
upon the Grievance Committee of the Boston Bar Asso-
ciation, he was obliged to vote for the disbarment of a
lawyer, who, it seems, had defrauded a client of a consid-
erable sum of money. Thayer believed that it was done
under stress of temptation. At his instance, there was
added to the vote a provision, then apparently impossible
of fulfilment, that disbarment proceedings should not
be instituted if, by a certain time, the sum misappropri-
ated was restored. It is said that later the same day
Thayer visited this lawyer at his office and himself loaned
him the funds necessary to make good his account with
his client, and that not only then, but for some time
thereafter, he had made a practice of visiting this man at
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intervals and of using every friendly endeavor to place
him on his feet both *professionally and morally.” *

I do not mean to suggest that anything like the per-
sonal service of Thayer is general in the conduct of dis-
barment matters in New York. I do mean to imply .
that, while the service is rendered cheerfully, it is not a
cheerful service for the prosecutor. May I, with the
greatest temerity, put the question to business men —
How many of your craft give ten per cent per annum of
their time to eliminating from their industry or trade
the black sheep that are freely roaming about?

* * * * * * * * * *

Out of this brief résumé of the exercise of disciplinary
powers by one Bench and Bar — in this respect the most
advanced in the land — must come the certain conviction
that in what is generally supposed to be the city of
greatest temptation and allurement, — at least in this
" country, — the Bench and the Bar are doing their full
duty. Other courts and Bar Associations are doing a
like work f — they are purging the profession of those
who fall below the standards of the profession itself. No
other profession or industry does like work. None can.
It is made possible by reason of the Court’s inherent
jurisdiction over lawyers. It is because of the lawyer’s
position as an officer of the Court that the disciplinary
process is made practicable. Destroy the conception
of the Bar as a profession — as a branch of the judicial
system, and you at once remove the basis upon which
the lawyer may be brought to prompt and summary
accountability. Take away the conception of the prac-

* The American Law School Review, November, 1915, quoting from the

Harvard Alumni Bulletin.
t See post, pp. 311, 312.
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tice of the law as a profession — make it a business —
and at once you destroy the very basis of professional
discipline. Here, then, is something of value to laymen -
as well as to lawyers — something of value to the entire
community: Those who are ministers of justice must be,
like Caesar’s wife, ‘“‘above suspicion.” Their robes must
be stainless. And for sinning, the punishment is certain.

"The make-up editor was right in giving first place to
the news of disbarment proceedings. The community
is interested — vitally interested in knowing that wrong-
doing on the part of its lawyers is more readily ascer-
tained and more quickly punished than any other wrong-
doing in the community. And the punishment is dire.
Destruction of reputation, destruction of the means of
livelihood, public disgrace. What can be more severe?

Let that industry or business or profession which can
write a similar chapter throw the first stone!



CHAPTER II
AS LAYMAN SEES LAWYER

WARREN, in his “History of the American Bar,” gives
us the basis for estimating the feeling of the layman
toward the lawyer in London in the 17th Century by
furnishing us with the titles of numerous tracts printed
at that time, such as the following: The Downfall of
Unjust Lawyers; Doomsday Drawing Near with Thunder
and Lightning for Lawyers (1645); A Rod for Lawyers
Who are Hereby Declared Robbers and Deceivers of the
Nation; Essay Wherein is Described the Lawyers, Smug-
glers and Officers Frauds (1659).*

We are also indebted to him for quoting from the
letter of John Adams written to William Cushing in
1756 as follows:

Let us look upon a lawyer. In the beginning of life we see
him fumbling and raking amidst the rubbish of writs, indict-
ments, pleas, ejectments, enfifed illatebration and one thou-
sand other lignum vite words which have neither harmony nor
meaning. When he gets into business, he often foments
more quarréls than he composes, and enriches himself at the
expense of impoverishing others more honest and deserving
than himself. Besides, the noise and fume of Courts and the
labour of inquiring into and pleading dry and difficult cases
have very few charms in my eyes. The study of law is indeed
an avenue to the more important offices of the State and the
happiness of the human society is an object worth the pur-

* Charles Warren: ““A History of the American Bar,” pp. 6, 7.
24
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suit of any man. But the acquisitions of these important
offices depends upon many circumstances of birth and of
fortune, not to mention capacity, which I have not, and I
can have no hopes of being useful that way.*

He gives us, too, this most interesting extract from the
“Letters of an American Farmer,” written in 1787, by
H. St. John Crevecoeur:

Lawyers are plants that will grow in any soil that is cul-
tivated by the hands of others, and when once they have
taken root they will extinguish every vegetable that grows
around them. The fortunes they daily acquire in every
province from the misfortunes of their fellow citizens are
surprising. The most ignorant, the most bungling member
of that profession will, if placed in the most obscure part of
the country, promote litigiousness and amass more wealth
than the most opulent farmer with all his toil. . . . Whata
pity that our forefathers who happily extinguished so many
fatal customs and expunged from their new government so
many errors and abuses both religious and civil, did not also
prevent the introduction of a set of men so dangerous. . . .
The value of our laws and the spirit of freedom which often
tends to make us litigious must necessarily throw the greatest
part of the property of the Colonies into the hands of these
gentlemen. In another century, the law will possess in the
North what now the church possesses in Peru and Mexico.}

He likewise refers to the letters of Benjamin Austin,
able pamphleteer and Anti-Federalist poht1c1an of Bos-
ton,” who wrote, in 1786, under the name of ‘ Honestus,”
and whose letters had a widespread influence:

The distresses of the people are now great, but if we ex-
amine particularly we shall find them owing in a great meas-

* Charles Warren: “A History of the American Bar,” pp. 79, 8o.
t Idem, p. 217.
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ure to the conduct of some practitioners of law. . . . Why
this intervening order? The law and evidence are all the
essentials required, and are not the judges with the jury
competent for these purposes? . . .

The question is whether we will have this order so far
established in this Commonwealth as to rule over us. . . .
The order is becoming continually more and more power-
ful. . . . There is danger of lawyers becoming formidable
"as.a combined body. The people should be guarded against
it as it might subvert every principle of law and establish
a perfect aristocracy. . . . This order of men should be
annihilated. . . . No lawyers should be admitted to speak
in court, and the order be abolished as not only a useless but a
dangerous body to the public.*

It is clear that the prejudice against lawyers as a class
or as a group is not a matter of recent origin.

In 1450 Jack Cade began the rebellion bearing his
name with a proclamation in which he paid his respects
to the law in this fashion: — “The law serveth as naught
else in these days but for to do wrong, for nothing is
sped but false matter by color of the law for mede,
drede and favor.” And Shakespeare made him a literary
as well as a historical character.}

Earlier in Wat Tyler’s rebellion in 1381, a similar
outcry was made by the common people against the prac-
tice of the law. ’

* Charles Warren: “A History of the American Bar,” p. 219.

1 Dick: The first thing we do, let’s kill all the lawyers.

Cade: Nay, that I mean to do. Is not this a lamentable thing, that of
the skin of an innocent lamb should be made parchment? That parch-
ment, being scribbled o’er, should undo a man? Some say the bee stings;
but I say, 'tis the bee’s wax, for I did but seal once to a thing, and I was
never mine own man since.” King Henry VI, Second Part, Act IV,
Scene 1II.
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In 1786, the people of Massachusetts began to feel
like Cade and Dick the Butcher. The citizens of Brain-
tree (near Boston) in town meeting, solemnly resolved:

“We humbly request that there may be such Laws
compiled as may crush or at least put a proper check
or restraint on that order of Gentlemen denominated
Lawyers the completion of whose modern conduct ap-
pears to us to tend rather to the destruction than the
preservation of this Commonwealth.” *

About this time Dedham instructed its legislative
representatives to ‘“‘endeavor that such regulations be
introduced into our Courts of Law, and that such re-
straints be laid on the order of lawyers as that we may
have recourse to the Laws and find our security and not
our ruin in them” and if ““such a measure should appear
impracticable, you are to endeavor that the order of
Lawyers be totally abolished. . . . ” -

Warren says that at the time Austin was writing in
Boston the same conditions prevailed in all the states.
In New Hampshire and Vermont there were general
demands that courts should be abolished and the practi-
tioners of law suppressed. “The debtors of Vermont
set fire to their court-houses; those of New Jersey nailed
up their doors. Lawyers were mobbed in the streets, and
judges threatened.” {

No one who has read his Dickens can fail to realize
‘how the prejudice in his day was justified by actual
experience. The heart of the story of “Bleak House” is
a Chancery suit — Jarndyce and Jarndyce. You remem-
ber how, in the opening chapter, Dickens introduces us

* Charles Francis Adams: “Three Episodes of Massachusetts History,”
Vol. 11, p. 897.
t Warren: “A History of the American Bar,” pp. 217, 218.
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into the High Court of Chancery at the trial of this
famous case.

Jarndyce and Jarndyce drones on. This scarecrow *of
a suit has, in course of time, become so complicated, that
no man alive knows what it means. The parties to it under-
stand it least; but it has been observed that no two Chancery
lawyers can talk about it for five minutes, without coming
to a total disagreement as to all the premises. Innumerable
children have been born into the cause; innumerable young
people have married into it; innumerable old people have died
out of it. Scores of persons have deliriously found them-
selves made parties in Jarndyce and Jarndyce, without know-
ing how or why; whole families have inherited legendary
hatreds with the suit. The little plaintiff or defendant, who
was promised a new rocking-horse when Jarndyce and Jarn-
dyce should be settled, has grown up, possessed himself of a
real horse, and trotted away into the other world. . . .

Jarndyce and Jarndyce has passed into a joke. . . . The
last Lord Chancellor handled it neatly, when, correcting
Mr. Blowers the eminent silk gown who said that,such a
thing might happen when the sky rained potatoes, he ob-
served, “or when we get through Jarndyce and Jarndyce,
Mr. Blowers.” . . . '

And when the Chancellor suggests that several members
of the Bar are still to be heard, eighteen learned lawyers,
‘““each armed with a little summary of eighteen hundred
sheets, bob up like eighteen hammers in a piano-forte,
make eighteen bows, and drop into their eighteen places
of obscurity.”

And in his preface to the book, Dickens tells us that
the case of Gridley, the man from Shropshire, ‘“is in no
essential altered from one of actual occurrence, made
public by a disinterested person who was professionally
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acquainted with the whole of the monstrous wrong from
beginning to end.” He goes on to say:

At the present moment there is a suit before the Court
which was commenced nearly twenty years ago; in which
from thirty to forty counsel have been known to appear at
one time; in which costs have been incurred to the amount
of seventy thousand pounds; which is a friendly suit. . . .
There is another well-known suit in Chancery, not yet de-
cided, . . . in which more than double the amount of seventy
thousand pounds has been swallowed up in costs. '

And in “David Copperfield,” you remember the reply
of Mr. Spenlow, of Spenlow and Jorkins, to David’s
question as to what he considered the best sort of pro-
fessional business:

. . . a good case of a disputed will, where there was a neat
little estate of thirty or forty thousand pounds, was, perhaps,
the best of all. In such a case, he said, not only were there
very pretty pickings, in the way of arguments at every stage
of the proceedings, and mountains upon mountains of evi-
dence on interrogatory and counter-interrogatory (to say
nothing of an appeal lying, first to the Delegates, and then
to the Lords); but, the costs being pretty sure to come out of
the estate at last, both sides went at it in a lively and spirited
manner, and expense was no consideration.

With these ideals prevailing in the minds of the law-
yers of the day, is it any wonder that David, after his
first visit to Doctors’ Commons, says: ‘“Altogether, I
have never, on any occasion, made one at such a cosey,
dozey, old-fashioned, time-forgotten, sleepy-headed little
family-party in all my life; and I felt it would be quite
a soothing opiate to belong to it in any character — ex-
cept perhaps as a suitor,”
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Is this prejudice absent from our law to-day? Before
the last Constitutional Convention was held in Albany,
a group of lawyers devoted themselves seriously to
devising a model Judiciary Article which should be
considered by the Convention.* Following the news of
their work, the New York American on March 26th,
1915, came out with a cartoon showing Elihu Root as a
fox, completely blocking the entrance to the Constitu-
tional Convention. Underneath it says: ‘“There is evi-
dently a plan to make Elihu Root the dominant force
of the Constitutional Convention —and that means
‘safety first’ for corporations.” The Constitution was
subsequently beaten, as many of us believe, because it
was prepared by lawyers who had attained eminence in
their profession. To become counsel for great railway
corporations or large banking interests is to destroy
every opportunity for securing: popular confidence.
Although in Great Britain knowledge of business and
finance and a long and wide experience in bankruptcy
brought Sir Rufus Isaacs to the highest judicial post in
the land, in this country an extensive practice in bank-
ruptcy is accepted as sure indication of low professional
standard. A leading lawyer of ability and experience
— s0 I am credibly informed -- lost, at the last moment,
appointment as judge on one of our State Courts of Ap-
peal because his enemies brought to the Governor’s
attention the active and frequent participation of his
firm in bankruptcy practice.

Let us not delude ourselves. Whether it is inherited
from Jack Cade or Dick the Butcher, or indigenous to
our own local soil, the prejudice still thrives. Moreover,
it has a basis in truth and reason.

* See New York Evening Post, March 18th, 1915,
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In 1910, at Chattanooga, Woodrow Wilson took for
the subject of the annual address to the American Bar
Association, “The Lawyer and the Community.” It will
pay every lawyer to read this address once a year.* He
said: “Lawyers are not now regarded as the mediators
of progress. Society was always ready to be prejudiced
against them; now it finds its prejudice confirmed.”
Again: “Society has suffered a corrésponding loss, — at
least American society has. It has lost its one-time
feeling for law as the basis of its peace, its progress, its
prosperity.” And why?

Lawyers are specialists, like all other men around them.
The general, broad, universal field of law grows dim and yet
more dim to their apprehension as they spend year after
year in minute- examination and analysis of a particular
part of it; not a small part, it may be, perhaps the part which
the courts are for the time most concerned with, but a part
which has undergone a high degree of development, which
is very technical and many-sided, and which requires the
study and practice of years for its mastery; and yet a province
apart, whose conquest necessarily absorbs them and neces-
sarily separates them from the dwindling body of general
practitioners who used to be our statesmen.

And so society has lost something, or is losing it — some-
thing which it is very serious to lose in an age of law, when soci-
ety depends more than ever before upon the law-giver and the
courts for its structural steel, the harmony and coérdination
of its parts, its convenience, its permanency, and its facility.
In gaining new functions, in being drawn into modern busi-
‘ness instead of standing outside of it, in becoming identified
with particular interests instead of holding aloof and impar-
tially advising all interests, the lawyer has lost his old function,
is looked askance at in politics, must disavow special engage-

* Vol. XXXV, Reports American Bar Association, pp. 419 ef seq.
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ments if he would have his counsel heeded in matters of
common concern.

And the appeal in 1910 is as timely to-day:

Meanwhile, look what legal questions are to be settled,
how stupendous they are, how far-reaching; and how im-
possible it will be to settle them without the advice of learned
and experienced lawyers! The country must find lawyers
of the right sort and of the old spirit to advise it, or it
must stumble through a very chaos of blind experiment. It
never needed lawyers who are also statesmen more than
it needs them now, — needs them in its courts, in its legis-
latures, in its seats of executive authority, — lawyers who can
think in the terms of society itself, mediate between interests,
accommodate right to right, establish equity, and bring the
peace that will come with genuine and hearty coSperation,
and will come in no other way. . . .

. . . Has not the lawyer allowed himself to become part
of the industrial development, has he not been sucked into
the channels of business, has he not changed his connections
and become part of the mercantile structure rather than part
of the general social structure of our commonwealths as he
used to be? Has he not turned away from his former inter-
ests and duties and become narrowed to a technical function?

Or, as Ex-President Taft says in the opening sentence
of his book, ‘“Ethics in Service”: ‘It is not too much to
say that the profession of the law is more or less on trial.”’



CHAPTER III
AS LAWYER SEES LAYMAN

Jack was coming in from San Francisco. Jim was
going west. They bumped into each other at the great
metropolitan terminal. In fifteen years neither had had
glimpse of the other. “Why, Jim — how stout you’ve
grown!” “Why, Jack, how gray you are — and bald!”
Changes, imperceptible if -they had worked daily side
by side, had taken place in figure and form. No less
striking — to the lawyer — are the changes in the com-
plexion of business, hardly noticeable to those who for
the past fifteen years have been riding in the harness of
activity. From the window of his profession, the lawyer
sees these changes. It is not the old friend of fifteen
years ago. A little grayer, a little steadier, somewhat
wiser and certainly more concerned with the deeper
significance of things. Commenting upon the pre-
vailing business morals of the early part of the Nine-
teenth Century, Ephraim D. Adams (writing on “The
Power of Ideals in American History’’) made this signifi-
cant observation: “To nations where church and state
still held a relation which America had discarded, the
decay of practical morality in America seemed inevitable,
Such nations obsefved with scorn what seemed to them
an irreconcilable contradiction between the keen business
instincts of the Yankee, and his professions of religion.
One of the oldest British gibes at America pictures the
Yankee storekeeper as instructing his clerk, preparing for

33
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the business of the morrow, to ‘sand the sugar, flour the
ginger, lard the butter, and then come in to prayers.’”

We are not so far away from David Harum and horse-
trading of the shrewd country variety, nor from the won-
derful fortunes made in fake patent medicines.*

A certain very popular remedy for reduction of fat,
was found only recently — upon analysis — to consist
of simple soft soap and water. It cost five cents to make
up and sold for a dollar a bottle. In the days when the
Britisher made his joke about the Yankee -— even in the
later days of David Harum — this kind of commercial
transaction would have been regarded as clever and
“good business” — entitling the inventor of the scheme
to huge profits and a public monumemt. Within the
year, the Department of Health in New York City passes
a regulation requiring that all dealers in proprietary

"medicines shall file a statement of the ingredients of such
proprietary articles — an ordinance of doubtful consti-
tutionality. One manufacturer of gelatine capsules
(October, 1915) writes his drug-store customers: “In
the opinion of lawyers who have been consulted upon the
matter, the ordinance is without validity. We write
you, therefore, in order that you may understand that
we do not propose to comply with the terms and condi-
tions of the ordinance and in the event you or any other
retailer is prosecuted by reason of the sale of our prep-
arations, we will render to you all the assistance in_our
power to protect you.” To which the retailer promptly
replied: “We wish to thank you for your offer to protect
us in breaking the law, but do not believe we shall have
to avail ourselves of the proffered aid, as we have deter-
mined not to sell any preparation after December 31st
* See series of articles in Harper's Weekly, October, 1915.
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which does not comply with the regulations of the De-
partment of Health.”* In what the Health Commis-
sioner headlines as ‘“An Epoch-Making Document”
eleven of the leading whosesale druggists agree unre-
servedly to comply with the ordinance,} upon which
the Commissioner comments: ‘““The wholesalers have
performed a public-spirited act, for which they deserve the
thanks of the community.”

The movement for legislation, — for administrative
action against impure foods, in favor of pure drugs,
against fake advertising, all comes from an impulse for
purification of commercial standards — and all tribute
to them — the advertising profession deserves the credit
for giving this impulse to business. One daily newspaper
during 1914 started to build up — and we believe has
succeeded admirably in building up — its entire adver-
tising prestige upon a definite two-fold policy — first of
guaranteeing the truthfulness of every advertisement
in its columns, and second, of exposing mercilessly every
fake to which its attention is directed. In one year
“‘Several of the largest and most important shops in New
York . . . definitely and openly abandoned the policy
of ‘value’ and ‘comparative price’ advertising, and are
confining their efforts to selling their merchandise not

* Weekly Bulletin of the Department of Health, City of New York,
Nov. 13, 19135, p. 369.

t “The undersigned wholesale druggists and dealers in proprietary
medicines have signified their intention of complying with Section 117 of
the ordinances of the Board of Health of New York City in regard to the
selling only of registered patent and proprietary articles.

“We also desire to go on record as favoring a Federal law regulatmg
the sale of patent and pmprietary articles, for the same reasons which
brought about the passing of the above mentioned local ordinance.” —
Weekly Bulletin of the Department of Health, City of New York, Octo-
ber 23, 1915, p. 341.
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for what it may once have been worth, or what they
choose to estimate it as having formerly been worth,
but on the solid basis of straightforward presentation.
Many other stores, while not formally adopting this
policy, have radically modified their methods to meet
it.”* To-day in a country store in Hamilton, N. Y.,
the proprietor announces: ‘A good size pair of blankets
for a Dollar and the very poorest, sleaziest Comfortable
you ever saw for a Dollar, and which will you select? Of
course the Comfortable is heavy and the colors are bright,
but what do you suppose can be on the inside when you
stop to figure on materials.” Here is no “‘sand the sugar”
method. “There are the comfortables: take ’em or
leave ’em, but at least if you take ’em you know what
you are getting, and you can’t expect much for a dollar.”{
The impression it is intended to convey is that the com-
fortables are really worth the dollar. What a change in
the complexion of business! The movement for honest
advertising was started, I have said, by the advertising
profession. These men took up their work seriously
as a profession; have, indeed, gone so far as to begin the
formulation of a code of ethics for their work. A century
ago who would have thought of a code of ethics for
business men? To-day we find codes of ethics for insur-
ance agents, for real estate brokers, for advertising men,
for credit men, for grocers, as well as for engineers and
architects.

In 1899, Thomas C. Platt, addressing him as ‘“My
Dear Governor,” made a searching inquiry into the
point of view of Theodore Roosevelt at the time he was
making his early progress in politics. And Father Platt

* New York Tribune, Nov. 12, 1915.
t Idem, Nov. 19, 1915.
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said: “But the thing that did really bother me was this:
I had heard from a great many sources that you were a
little loose on the relations of capital and labor, on trusts
and combinations and indeed on those numerous ques-
tions which have recently arisen in politics affecting the
security of earnings and the right of a man-to run his
owa business in his own way, with due respect of course
to the Ten Commandments and the Penal Code.” This
was the working philosophy of business interests in New
York State in the year 1899, ‘“the right of a man to run
his own business in his own way, with due respect of
course to the Ten Commandments and the Penal Code”
— mostly the Penal Code.

In February of 1915 a New York daily sent an agent
around to retail hat stores and bought hats represented
to be of genuine foreign make. The labels were fraudu-
lent. Each ‘“genuine Austrian” hat was shown to have
been made either in Danbury, Connecticut, or Newark,
New Jersey, or some other good American town. In
November there is formed an association of hatters and
furnishers, with the avowed object ‘“of combating the
fake stores, doing away with false advertising, and help-
ing the retail hatters and furnishers of the city.” *

Within ten years we have a crop of books on ‘Honest
Business” (Amos Kidder Fiske, editor of one of the lead-
ing business journals of the country), ‘ Morals in Modern
Business”,t “Business: A Profession” (by Louis D.
Brandeis), and scores of references to the change in busi-
ness men’s ideals in such books as Walter Weyl’s ‘‘New

* New York Tribune, Nov. 30, 1915.

t A collection of papers written by Edward D. Page, George W. Alger,
Henry Holt, A. Barton Hepburn, Edward W. Bemis and James McKeen,

delivered before the senior class of the Sheffield Scientific School of Yale
University and published by the Yale University Press.



38 THE LAW—BUSINESS OR PROFESSION?

Democracy” and Walter Lippmann’s “Drift and Mas-
tery.” Mr. Fiske writes: ‘“The great need of the time
is to get ethics into economics and morals into business.”
In his opinion, although the human race has been striv-
ing for ages to attain higher standards of conduct in
the different relations of life, ‘“The effort has been di-
rected mainly to social and domestic relations to the
neglect of economic and business relations.” He thinks
that “People have become ‘indifferent honest’ in their
smaller dealings and their personal relations, where they
come into immediate contact with each other” and that
“Mere lying and cheating, even getting the. better of
each other in trade, has fallen into general disrepute
because it comes so closely home to the individual and
is so palpable.” He finds room for much improvement,
however, in business with a big “B,” “ in which transac-
tions are on a large scale and widely extended,” and
which “has been too much regarded as a game where
skill and finesse may be used without scruple, or as a
- kind of warfare in which strength and strategy must
prevail to the discomfiture of those who are unable to
- hold their own in the struggle.” * Mr. Page comes to
very much the same conclusion. He thinks that “in
the mad race for riches, busied with the furtherance
of its own extraordinary economic development, the
 community has neglected to carry on, coincidently, the
presentation and determination of what duties and what
obligations are involved in the conduct arising from that
development.” And he is of opinion that ‘‘ This neglect
has permitted a margin of business competition under
unethical conditions and according to unethical stand-
ards; the financial results of which may be seen in many
* “ Honest Business,” pp. 6, 7.
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of the great fortunes, the methods of whose acquisition-
are obviously scandalous.” * And Mr. Alger in the
same volume sees in the ‘“discontent which to-day is
~ the prominent part of our self-criticism,” a definite

indication of the fact that we are getting better.f Rollo
Ogden, the editor of the Eveming Post, in the At-
lantic Monthly for June of 1914, in an article en-
titled ‘““The Survival of Ability,” presented a very
interesting colloquy between two fictitious characters,
intended to indicate the newer attitude of men of affairs.
Speaking of the men of the past generation, he says:
““‘They recall the “glorious days” of your fathers, when
railroad presidents, as I have heard one of them say, had
no law of either State or Nation to bother them, and
could be both the law and the profits unto themselves;
and because that special kind of opportunity has passed,
these men, of lowered vitality and narrowed outlook,
think that there will be no more cakes and ale. But
you don’t hear the men in big business who are under
forty talk that way. As a matter of fact, they are not
talking very muck at all, but they are thinking hard,
keeping their eyes open, and their wits about them,
and are, so far as I can see, just as hopeful of large
achievement, with its fitting reward, as were their
fathers before them.

“‘ . .. However it may be with politics, . . . the
spirit of a new life has been breathed over business.
The old greed and selfishness and extortion and preying
upon the needs of the feebler, and exploitation of the
common resources, and monopolistic practices, have gone
for good. They are not even defended any more. A new

* “ Morals in Modern Business,” p. 11.
t Idem, p. 23.
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-civic conscience has been created under the ribs of death,
and even if a man were able to-day to coin money out of
the wrongs and sufferings of his fellows, he would be
ashamed to do it. He could not hold up his head in the
community. Piling up wealth without any sense of so-
cial obligation, or any service to humanity, has become
the great modern turpitude.’ ” *

In one of the latest books on the subject, Ex—Pre51dent
Taft, commenting upon the lack of conformity be-
tween practice and precept on the part of the lawyers,
says: T “They fall into the same errors that their clients
do, though with a better knowledge of their duties in
this regard. They share what -has been characteristic
" of our entire people in the last two decades. The minds
of the great majority have been focused on business
success, on the chase for the dollar, where success seems
to have justified some departure from the strict propriety
or fairness, so long as it has not brought on criminal
prosecution or public denunciation.”

The very title selected by Mr. Brandeis for his beok,
“Business: A Profession,” is significant. To the lawyer,
this movement in the business field naturally suggests
the substitution of a professional ideal for a trade ideal.
An ideal of service, rather than an ideal of advantage.
In an address made to the Independent Retailers of
the Metropolitan District, Dr. Lee Galloway, Professor
of Commerce and Industry at the New York University,
said (in substance): ‘“There is one fact that the retailer
should always bear in mind, and upon which too much
cannot be said, and that is the duty ke owes to society,

* Rollo Ogden: “ The Survival of Ability,” The Atlantic Monthly, June,

1914, P. 794
t “ Ethics in Service,” p. 35.



AS LAWYER SEES LAYMAN 41

and the obligations incumbent upon him in the reselling,
or distribution of merchandise. Just so long as the re-
tailer does not forget these responsibilities and renders
the service to society which he should render, then just so
long will he continue to play his important part in the
machinery of society.

“Perhaps, the idea is well illustrated in the boy who
has just completed his studies in college. He is reminded
of his obligations to society, incurred through the ex-
pense and care that society has gone to to educate him.
‘Now what are you going to do to repay society for what
society has done for you?’ is the question that is asked
him as he leaves to take up his life’s work. This question
is one that might well be asked the retailer; are you at-
tempting to perform your special duty and incurred re-
sponsibilities to society?

““We are now living in an age of ‘Service First,” and the
duty of the retailer to his community or clientelle, is
measured entirely by the amount of service he renders
to the clientelle. . . . The public of to-day, and perhaps
more so of to-morrow, are not quibbling over the matter
of prices, and while they do not want to pay more for
an article than that article is really worth, yet they are
‘concerned in, and are insisting upon service, and they
are willing to pay for it. Take the big utility organiza-
tions for instance, which are in constant contact with
the public. Have they not long since recognized that the
public demand is for service? Is it not something like
‘At your Service,” ‘We aim to Serve,” or some such mes-
sage which they are putting before the people, rather
than price reductions? This is so, because they know
that service rather than price is the demand of to-day.

“. .. The manufacturer produces; the retailer dis-
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tributes. But he must distribute in the manner that
best serves society.” *

Now it is this very idea of service — a philosophy as
true to-day of other businesses as it is of railroads and
retailers — that runs through the whole of the ethics
of the legal profession. The lawyer is an officer of the
court. As such he must serte. He is the confidant of
his client; he must give service. He is the spokesman for
large .civic interests, he is a citizen, and as such, must
serve. He is a member of his profession; there, too, he
must serve — if need be, in the unpleasant task of seg-
regating his weak and sinning brothers from the rest
of the community. His competition has always been
upon the basis of service. The Romans and the English
carried out this principle in all its applications. Even
in England to-day a barrister may not bring suit for his
fees and there the contingent fee is denounced, and made
illegal. Itis not merely his conduct in court or connected
with some judicial proceeding that is subject to profes-
sional criticism and review. The lawyer in or out of
court must conduct himself as a man of the strictest
and highest honor. It will be recalled that, in a recent
opinion, a lawyer is severely censured for writing a letter
to the press defending a friend, in which he knowingly
made misstatements of fact, though he believed his friend
to be innocent and though he had not been retained and
did not receive nor expect any compensation. The
doctrine of caveat emptor was not pleaded as a defense.

The changed complexion of business is very significant
to the lawyer with some knowledge of the traditions of
his guild. The profession of service offers fruitful anale-
gies for the business man’s newer philosophy. No lawyer

* Women’s Wear, Nov. 12, 1915. (Italics ours.)
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-may represent conflicting interests. The application of
this fiduciary principle to the system of interlocking
directorates is obvious. No lawyer may deal personally
with the property of his client. The application of this
principle to sales at profit of one’s “inside” purchases
to the corporation of which one is a director may not be
so obvious. But such applications are becoming more
and more obvious. The ethics of trade are approximat-
ing the ethics of the profession.

Yet it would seem that while one part of society has
been professionalizing commerce, another has been
commercializing the profession.



CHAPTER 1V
AN OFFICER OF THE COURT

WE are an insular people at best. Let us travel a
bit in other lands. It may improve our vision.

China. In China there is no Bar.* That is, there are no
lawyers authorized to practice in court. Even in criminal
cases, the individual must make his own defense. He
may get assistance from a class variously described as
““expositors of the law” and “transcribers of documen-
tary evidence.” { Douglas, the Englishman, writing on
“Society in China” says, “a man who attempted to
appear for another in a court of justice would probably
render himself liable to a penalty under the clause in
the penal code, which orders a flogging for any person,
who excites and promotes litigation.”{ How many
think of Paradise as a place where there are no lawyers
and where attempted practice of the law is subject to
immediate flogging! To an Englishman, however, who
has seen, as Douglas says, the most acute and erudite
judges receive and acknowledge assistance from members
of the Bar ‘“not only in intricate legal questions, but in
the production and arrangement of evidence,” and where
the “litigants feel and know that every argument will

* See article by Charles W. Rankin, Dean of the Law School of Shang-
hai — American Bar Association Journal, Vol. 1I, No. 2, April, 1916,
p. 284.

t Kidd: “ China,” p. 256.
1 P. 107.
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be used, and no point will be omitted to attain the pre-
sumably just object which they desire,” the Chinese
system of trials by a presiding mandarin resembles the ad-
ministration of a London night-court. ‘‘The Chinese lit-
igant . . . isat the mercy of a mandarin who is probably
corrupt, and perhaps both ignorant and cruel, and he is
well aware that his only hope of gaining a favourable
hearing is by satisfying the greed and necessities of his
judge.” In Anatole France’s play, ‘“The Man who
Married a Dumb Wife,” it will be recalled that the
learned judge could not concentrate his mind upon the
intricacies of the case in hand until the advocate had
seen to it that there was due addition to the kitchen
larder, and thus the double misfortune of having a dumb
wife in charge below. ‘Presents for his Honor” is the
sesame to the opening of court. So in China the “law-
yer” is a clandestine creature who lurks near the stage-
door of justice and gets you in the back-way for a “fee”
— heaven save the mark!

Denby, in “China and Her People,” says: “There
are no professional lawyers in China. But there is a
class of persons who prepare law papers. They are
accounted a shrewd and not very reputable class.” *
Martin, in his “A Cycle of Cathay,” says: ‘“In China
there is a bench, but no bar. The legal profession is
unrecognized by law, yet it is indispensable. . . . It
would do much to promote justice if they were employed
in open court to examine witnesses, instead of leaving
the judge to obtain his evidence by torture.” }

I am indebted to Mr. Suh Hu, a Chinese student at
our own Columbia University, for the following infor-

*P. 204 (Vol. I), 1906.
t P. 116. But within the past few years, lawyers have begun to ap-
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mation. The principle underlying the requirement that
the parties appear in person is that the judge can better
get at the truth of the case by observing the expressions
and gestures, which it was felt would betray the charac-
ter and reliability of the testimony offered by the witness.
But this principle does not work in practice. It is found
to be difficult for the innocent and timid peasant to plead
his own case eloquently in a place where torture awaits
him and all the severity of Chinese officialdom is used
to scare away his wits. Yet, on the other hand, the
expert criminal becomes expert in securing acquittal
by assuming every appearance of innocence and honesty
during the trial. (Indeed, in our own country, the great
successes of trial advocates have been in tearing the
sham of hypocrisy from the face of the lying witness.)
The unofficial class of lawyers is called ‘chung-ssu”
or masters of the lawsuit, while by their critics they
are called ‘“‘chung-guen” or rascals of the lawsuit. Their
work consists first in drafting the brief containing the
facts of the case, and secondly in coaching the client
in appropriate ways of pleading and examination at the
trial. In ordinary cases, such briefs are written by the
scholars, but the most effective are those written by the
professional brief writers, whose pens have been com-
pared with sharpened swords. These lawyers keep
themselves behind the scenes, and if they are caught
in their coaching they are punished severely. In some
parts of China there is an official brief writer (kwan-tai-
shu), who has an office near the court. His duty is to
draft the briefs for those who come to court, and for this

pear in China, though they found the public not ready for them and
the courts still less ready for them (address of Edgar B. Allen, before
Section of Legal Education, American Bar Association, 1916).
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he charges a fixed sum of money for each brief. Besides
this class of unauthorized lawyers, there is another
profession, whose importance in the administration of
the law in China cannot be overrated. This class is
known as ‘“‘shing ming ssu-ya” or counsellors int punish-
ment and casuistry. They are an integral part of the
administration, whether of the city or of the prefecture.
They are employed directly by the magistrates and often
enjoy high salaries. Their duty is to advise the magis-
trates, who themselves are not lawyers, in all questions-
relating to the law and the application thereof to specific
cases. These advisers make up a rather powerful class
and much of the bribery and trickery in the administra-
tion of the law is done through their agency. Most of -
them, strangely enough, are natives of one district —
Shao-Shing — in the province of Che-Kiang. In China,
even where there is trial by torture, skill in presentation
of evidence or defense by argument gives rise to a pro- .
fessional class.” The failure to recognize the legitimate
function of such a class leads naturally to bribery and
corruption. When justice rests upon reason and not
upon authority, place is made for the lawyer to address
his arguments in open court to the judge.

. Japan. In Griffis’ “The Mikado’s Empire” appears a
most instructive cut.* We see the prisoner, the forfurer,
secretary, and judge as ‘‘the chief or only personages at
the trial” — all elaborately surrounded by horrifying
instruments of torture. ‘‘Perhaps nothing demonstrates
the immense advance of Meiji legislation more clearly,”
says John Gadsby, writing in 1914,f ‘“than the public
trials of the present day. Within the last fifty years and

* P. 569 (Vol. I1, Tenth Edition, 1903).
t Law Quarterly Review, V. 30, p. 448, at p. 457.
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under the rule of the Tokugawa Shogunate, prisoners
appeared in fetters and, even if sufficiently fortunate to
escape the application of torture, were certainly terrified
by the presence of fearsome machines which at any
moment«might be brought into use to extort confession.
But at the present day the accused is subjected to no
personal restraints; he is examined directly and openly,
almost exactly as he would be examined in the Criminal
Courts of Europe. And he may be defended by any
number of counsel, all of whom are permitted to examine,
cross-examine, and make speeches on behalf of their
clients.” Griffis says: “The use of torture to obtain
testimony is now entirely abolished. Law schools have
also been established, lawyers are allowed to plead, thus
giving the accused the assistance of counsel for his de-
fense.” *

These writers seem to think that the establishment
of law schools and lawyers and pleaders and counsellors
in the open, is something in the way of advance over
torture and secret bribery by experts! {

Greece. Scott tells us in his “ Evolution of the Law”
that the development of advocacy in Greece came about
much in the same manner as it is now evolving in the

* “ The Mikado’s Empire,” p. 569. Those who would understand what
Japan has done in the way of modern criminal procedure will find a com-
plete study in “Mitteilungen der Internationalen Kriminalistischen
Vereinigung,” V. 19, 3rd Supplement.

tIn September, 1913, the total number of graduates from the Impenal
University in Tokio was 13,116. Of this number 4,438 were graduates in
law, 1,800 in medicine, 2,089 in engineering, and 1,630 in literature. No
other department ran into four figures. Mr. Alexander Tison, a member
of the New York Bar, formerly Professor of Law in Japan, tells me: “The
lawyers of Japan are numerous and well trained and do a great work.
They may be depended upon to give a good account of themselves and
to keep their profession on a high plane,”

t 3rd Ed,, p. 116.
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Orient. The Greek litigant in the early days, like the
Chinese of to-day, must needs conduct his own case, for
fear advocates might carry undue weight with the judges.
He might consult experts in the law and these experts
might write out arguments which their esteemed clients
might memorize and deliver as their own, after the
fashion of some of our modern after-dinner speeches.
Not till after Solon’s time do we discover the famous
advocates of Greece, — they were then called pleaders,
and they served either as state’s prosecutors, or defended
accused persons, or appeared for litigants in civil suits.

Rome. Under the old Roman laws, the litigant was
required to appear personally in court and was not per-
mitted to retain the assistance of others, except in such
actions as involved questions of personal liberty or af-
fected the entire community. Later, when the incon-
venience of this method in the administration of justice
became apparent, suitors were allowed to call in persons
who might in their behalf and in their name conduct the
case.*

The term advocatus was not applied to a pleader in the
courts until after the time of Cicero. Its proper signification
was that of a friend who, by his presence at a trial, gave
countenance and support to the accused. It was always
considered a matter of the greatest importance that a party
who had to answer a criminal charge should appear with
as many friends and partisans as possible. This array an-
swered a double purpose, for by accompanying him they not
only acted as what we should call witnesses to character,
but by their numbers and influence materially affected the
decision of the tribunal. Not unfrequently (when some
noble Roman who had gained popularity in his provincial

* Forsyth’s “ Hortensius,” p. 87, Inst. Just. (Sandars), p. 469.
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government had to defend himself against an accusation)
an embassy of the most distinguished citizens of the prov-
ince was sent to Rome to testify by their presence to his
virtues, and deprecate an unfavorable verdict. Thus when
Cicero defended Balbus he pointed to the deputies from
Gades, men of the highest rank and character, who had come
to avert, if possible, the calamity of-a conviction. Although
in this point of view the witnesses who were called to speak
in favor of the accused might be called advocati, the name
was not confined to such, but embraced all who rallied round
him at the trial.*

From Sharswood we learn: “In all countries advanced
in civilization, and whose laws and manners have at-
tained any degree of refinement, there has arisen an order
of advocates devoted to prosecuting or defending the
lawsuits of others. Before the tribunals of Athens,
although the party pleaded his own cause, it was usual
to have the oration prepared by one of an order of men
devoted to this business, and to compensate him liberally
for his skill and learning. Many of the orations of Isoc-
rates, which have been handed down to us, are but pri-
vate pleadings of this character. He is said to have re-
ceived one fee of twenty talents, about eighteen thousand
dollars of our money, for a speech that he wrote for Nico-
cles, King of Cyprus. Still, from all that appears, the
compensation thus received was honorary or gratuitous
merely. Among the early institutions of Rome, the
relation of patron and client, which existed between the
patrician and plebeian, bound the former to render the
latter assistance and protection in his lawsuits, with no
other return than the general duty, which the client owed
to his patron. As every patrician could not be a suffi- -

* Forsyth’s “‘ Hortensius,” p. 86.
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c1ently profound lawyer to resolve all difficulties which
might arise ih the progress of a complex system of gov-
ernment and laws, though he still might accomplish
himself in the art of eloquence, there arose soon a new
order of men, the jurisconsults. They also received no
compensation.” *

Greenidge T says: “When the Bar had become a pro-
fession we find that the prator or provincial governor
could suspend a particular advocate from practice in
his court either temporarily or permanently; but it had
not yet reached this stage in Cicero’s time, and, although -
the prator could undoubtedly exclude every one, except
the parties directly interested, from his court, we know
of no general rules which gave or refused permission to
advocacy. The assistance rendered to litigants by this
semi-professional class was of two kinds. Eloquence
and deep knowledge of the law were not always united
in the same individuals; while the possessors of the first
gift appeared as pleaders (patroni), those who had the
second assisted with their ‘advice on legal points (advo-
cati): although the ‘advocates’ in the strict sense were
sometimes merely influential men who gave weight to
the litigant’s case by their presence on his side.”

A writer in an English law review] explains that
““The theory that the services of Counsel are gratuitous,
which has prevailed throughout western Europe, may be
traced to the practice of Republican Rome. In these
early days the Bar was the road to office, or since the
advocates were usually men of wealth and position,

* Sharswood’s “ Ethics.” Reports American Bar Association, XXXII
(1907), p. 136 et seq.

t “ The Legal Procedure of Cicero’s Time,” p. 148.

Be%lﬁ‘t‘ Law Magazine and Review. “Counsel’s Fees,” by Hugh H. L.
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pecuniary reward was viewed with indifference and
regarded as degrading. With the Empire, however,
office had lost its inducements both from a pecuniary
and a political point of view. The profession of advocacy
began to be followed for the sake of its emoluments, and
although the old thedry survived as a tradition, the scale
of fees was carefully regulated by law.”

In a more modern address * Mr. Boston summarizes
the ethical conceptions of the Roman Bar. He finds
that “It was there required that an advocate should
‘render professional services when requested unless there
was just ground of refusal; that he should prosecute
or defend with diligence and fidelity even against the
emperor; that he should not be blind or deaf; and should
be of good repute; that he should not have been convicted
of an infamous act; that he should not be advocate and
judge in the same cause, nor be judge in such cause even
after the termination of his advocacy; that after judicial
appointment he should not practice as an advocate;
if advocate in a cause he should not be witness therein;
that he should use the utmost care and attention; that
he should be liable for the damage caused by his fault;
that his concept (or pleading) should contain no matter
punishable or improper; that he should explain the law
to his clients, and warn them against transgression and
neglect; that he should advise them of the lawfulness or
unlawfulness of their cause of action; that he should not
undertake an unjust cause, or be used as an instrument
of chicanery, malice or other unlawful action; that he

* Charles A. Boston: “The Recent Movement toward the Realization of
High Ideals in the Legal Profession.” Address delivered before Section of
Legal Education, Aug. 29, 1912. Vol. XXXVII, A. B. A. Reports,

pp- 765, 766,
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should abstain from invectives against the judge, his
adversary or opponent, both client and advocate; and
that unpleasant truths, if necessary, should be mentioned
by him with the utinost forbearance and in moderate
language; that he should not betray his client’s secrets,
nor make improper use thereof, and he should preserve
them inviolably, and should not testify concerning them
— his punishment was the payment of all damages, a
fine, or imprisonment, or suspension or removal; and the
severest penalty was meted for the betrayal of his trust
for the benefit of the opposition. At times he was for-
bidden to receive any reward; or to receive any prepay-
ment; at times his compensation was regulated by law,
in the absence of agreement; contingent fees were pro-
hibited under penalty of revocation of license; and a
conditional larger fee was prohibited unless the agree-
ment was made after the conclusion of the cause; he
- might receive an annual salary, had a retaining lien and
could enforce redress by petition to the court.”
France. Herman Cohen, writing on “The Origins of
the English Bar”* says: “Every Bar in the world seems
to derive its ultimate origin from Rome. In this country
(England) the chain is Rome, Gaul, France, Normandy,
England.” He found in the Capitularies of Charlemagne
in 802 the first mention in France of the profession of
the advocate. They provide, “That nobody should be
admitted therein but men, mild, pacific, fearing God and
loving justice, upon pain of elimination. . . .” He quotes
Jones (‘““‘History of the French Bar ”) as his authority
for the explanation of the dark obscurity enveloping the
Bar between the time of Charlemagne (800) and St. Louis
(1226-70). He believes the explanation for the darkness
* 30 Law Quarlerly Review, pp. 464 et seq.
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of all France during this period is to be found in “the
barbarous usage which then prevailed of consigning
the fate of all judicial contestations to duel which the
latter prince abolished.” Apparently, even in France,
the existence of a trained Bar was regarded as a better
institution for securing justice than the highly honored
duel of the French gentleman. ‘Mine strong advocate
shall protect me rather than mine strong right arm.”
Paul Fuller tells us* that “A decree of Philip the
Bold in 1274 and a later one in 1291, subjected advocates
to a common discipline, and even at that early date,
required them to take an oath, that they would plead
none but just causes; would never demand an honora-
rium exceeding 30 livres; would never use opprobrious
language, nor entail vexatious delays.” To this day,
“The most unquestioned probity is an essential to the
acceptance of the candidate” for admission to the Bar.
And as “guaranty that nothing can interfere with the
applicant’s exercise of his profession in the sole interest
of justice” he must have an individual domicil, ‘“over
which the applicant has full control, where those in need
of his assistance may call at any time without hindrance
from others.” In France — unlike our own country —
the lawyer may not engage in any other occupation which
may detract from his complete devotion to the interests
of his clients. . .. a lawyer may not therefore be a
salaried employee and keep his place at the Bar.” If
he becomes the occupant of a public office he is immedi-
ately, though but temporarily, suspended from the Roll
of Barristers, to which, says Mr. Fuller, ‘“he may be
reinstated upon regaining his freedom’” —note Mr.

* “The French Bar.” Address before The Association of the Bar of the
City of New York. )
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Fuller’s grim humor — “to give his time wholly to the
profession.” There is in our present day a very marked
and increasingly strong public opinion that the lawyer
engaged in public service shall not be counsel for private
interests. Mr. Fuller reminds us that in 1913 it had been
reported as an unusual circumstance that the distin-
guished Advocate and Statesman Poincaré, elected to
the Presidency of the French Republic, had made a spe-
cial request that during his incumbency of that office —
accepted for the good of the public and the State — he
should have the rare privilege of having his name retained
upon the Roll of Barristers as a member of the Order
to which he is devotedly attached. Not only was the
petition granted, as we are told, but confirmed in a grand
tribute from the Bar.

The applicant for admission to the Order of Barristers
must have first received his degree as Licencie in law
after three years of study in a recognized university. He
files his degree with the Solicitor-General — the ‘hier-
archical head of all state attorneys.” Upon notice to
the Batonnier of the Order — the head of the Order —
the applicant is presented to the Court to take his oath
of office. He then solemnly swears ‘“that he will never
say or publish, as counsel or advocate, anything contrary
to the laws or regulations, to good conduct, to public
peace, or the safety of the state; that he will never be
wanting in the respect due to the courts, and to the pub-
lic guthorities.” He is then put upon probation — enters
upon the first stage of his profession, becomes an appren-
tice in his guild. He serves three years of this apprentice-
ship under the guidance of a member of the Order des-
ignated by the Batonnier. After this period —if he
satisfies all the moral and educational requirements —
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his name is inscribed upon the Roll of Advocates and he
becomes a full-fledged member of the Order of Advocates.

In France, as in England, lawyers are divided into
two classes, Solicitors as they are known in England,
Avoués in France, and Barristers as they are known in
England, Avocats in France. Before Justices of the Peace,
the Conciliation Boards — charged with the passing
upon disputes between employers and workmen — and
commercial courts, parties may appear and plead per-
sonally. In other courts, they must appear by attorney
or trial lawyer (avocat) or solicitor (avoué).*

Though France is a much older country and has a
much older Bar, the problem of the expensiveness of
litigation has not yet been solved even in that country.
Our recent Government treatise on the subject T advises
us that though “in commercial cases, the costs will rarely
exceed 15 to 30 per cent of the amount in dispute’ and
though the defeated party bears all costs — ““it is often
stated by French lawyers that unless an amount of $100
is involved, it is not advisable to commence legal pro-
ceedings.” For “inasmuch as the costs are not propor-
tioned to the amount in litigation, a small case may often
be as expensive as a more important one.” On the other
hand, it is to be noted that the workman has his indus-
trial court where at practically no expense he can get
relief. These industrial courts are an important factor
in Europe.}

Mr. Fuller tells us that the standards and traditions
of the Order of Avocats in France are of the highest and

* Commercial Laws of England, Scotland, Germany and France.
Department of Commerce, Bureau of Foreign and Domestic Commerce.
Special Agents’ Series (1915), No. 97, p. 94.

t Idem, pp. 94-5.

1 Bulletin g8, Bureau of Labor Statistics, U. S. Department of Labor.
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most exacting character and that what Camus in his
Letters to the Profession in 1772 said of it then is still
true to-day: “The exercise of the profession of the law
should lead to honor, not to fortune. The first element
which wins for a lawyer the esteem of sensible people
is that he has set aside lucrative occupations, for the most
part less painful and less laborious, to devote himself
to one which promises little but honor to its most success-
ful members.” And that the character of the lawyer as
now understood in France is as it was understood in 1772
by Camus: “To devote oneself and all one’s faculties
to the good of others; to give oneself up to long study
in order to resolve the doubts which many of our laws
engender; to become an orator, the better to assure
the triumph of upright innocence; to consider the privi-
lege of holding out a helping hand to the poor as a reward
preferable to the most expressive gratitude from the
rich and great; to defend the wealthy from interest and
the indigent from duty. These are the traits which
should characterise the lawyer.”

In one of the annual addresses delivered by the Ba-
tonnier to the entire Order, including the probationers,
M. Rousse, lamenting the love of luxury, the thirst for
money, which “more modern methods were instilling
into the public, and from which the traditions of the
Bar had much to fear,” said: ‘“Equivocal customs,
suspicious familiarity, harsh demeanor and sharp exac-
tions hitherto unknown to us have too often taken the
place of that good faith of olden times, the proud scorn of
money, unfailing self-respect, all those noble chimeras that
uplift and ennoble life; which are not perhaps require-
ments of duty, but are, indeed, the luxury of high souls,
and which are known in a word by the name of honor.
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“These faults and weaknesses are not those of the Bar
alone, they are the faults and weaknesses of our time.
The passion for wealth and for high places, political in-
temperance, love of popularity, exaggerated self-esteem;
these are what we see everywhere about us, and
which work to our discomfiture. If some few among
ourselves have seemed to be more wrapped up in the
rapid growth of their wealth than in the preservation of
their dignity, it is because they have been swept on by
this almost irresistible current of false doctrine and bad
morals which threaten to carry the Bar as well as the
country to evil.”

Mr. Fuller reminds us that ““ Advocates plead wearing
their caps. This privilege of standing covered before
the Courts is a symbol of equality and independence
which has its value; it evidences the freedom of speech
which should be allowed to counsel, — as it was the privi-
lege of the Spanish grandee not to uncover in the presence
of the King; only from those who stand on an equality
may the whole truth be expected. When Marshal Ney
was brought to trial before the House of Peers on a charge
of high treason for going over to the Napoleonic standard
on the return from Elba, he was defended by the great
Dupin, who was forced to uncover before this High
Court, which claimed the right to ignore the requisite
of ordinary judicial proceedings, and, according to Dupin, -
he was forced not only to uncover, by the removal of his
barrister’s cap, but by a corresponding hindrance to
the freedom of his defense. This may explain his denun-
ciation of the growing custom of judicial impatience.”

If the profession of the law has its honors, he said, it
has also its annoyances, and among these, the most trying,
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against which lawyers in all times have most complained,
and which on occasion has excited their resentment and ani-
mosity, — is to be needlessly interrupted, and hectored with-
out cause, during the progress of an argument. Such inter-
ruptions are the more to be regretted that they are apt to
bring on altercations between Court and Counsel in which
self-love plays so great a part that it is difficult for counsel
to hold an even balance and avoid excess, while the Court
may well become at once Judge and Avenger.

The discipline of the Bar is by the Bar itself — by
the Council of Discipline. Since 1662 this jurisdiction
has resided in the Order of Barristers itself, with the
exception that the disbarment of a member requires the
sanction of the Court.

Spain. In Spanish-speaking countries, the term
abogado (advocate) was applied to designate the pro-
fessor of jurisprudence, who, when authorized by his
client, dedicated himself to defend in judicial proceed-
ings, in writing or orally, the interests or claims of liti-
gants.*

Lawyers or advocates are not found in Spain until
the time of King Alfonso X. Under the old Gothic
law the parties litigant had to appear in person before
the judges to defend and argue their cases. No one
might represent another, except that husband might
appear for wife, the head of the family for his servants,
and high personages, like bishops, ricos hombres, or
grandees, who either through privilege, or for fear that
justice might not be administered properly, had to be
represented by other persons, called “procurators.”

* “Admission of Attorneys from the Spanish Standpoint,” by Manuel

.Rodriguez-Serra. Proceedings before American Bar Association, Section
of Legal Education, 1910, Vol. XXXV, p. 840.
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When Spain began to study the laws of Rome, the study
of jurisprudence extended throughout Castile and the
Laws of Partidas, compiled by order of King Don Al-
fonso X, made the legal profession one of the institutions
of State, and provided that no one could practice without
first an examination by a court, after making a solemn
oath, and registering his name in the Roster of Lawyers.
Under the laws of Partidas (codified in the 13th Century)
any person being well learned in the law could be ad-
mitted to practice.* The university degree of Licenti-
ate or Doctor in Civil and Canon Law became an indis-
pensable requisite to admission to practice and before
entrance to the university, the students were required
to pass examinations in subjects equivalent to the learn-
ing required for the degree of Bachelor of Arts. Though
the profession was open to all classes of society, it was
considered ‘“so honorable and worthy that the mere
fact of being a graduate of the law schools and having
been admitted to practice, carried with it the privileges
of nobility, and all of the exemptions appertaining to
that class.” {

The Spanish advocate must take oath (renewed each
year) ““to fulfil well and faithfully the duties of office
and not to take nor continue causes in which, to their
knowledge, their clients are not entitled to the remedy
sought.

* “Admission of Attorneys from the Spanish Standpoint,” p. 841.

t Idem, p. 842. In Spain, the Bar ‘“has always held a high and privi-
leged position in Society, which it is difficult to reconcile with the despotic
character of the government. Almost all the universities were founded
for the promotion of civil and canonical jurisprudence; and an advo-
cate, by virtue of that character and without reference to birth, enjoys
almost all the principal privileges of the nobility.” — “The Continental
Bar.” The Law Magazine, V. 13, p. 287, at pp. 306-307.
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“To swear that at any stage of the proceedings, on
being required by the judges or the opposite party, they
would cease to defend their clients, on learning that
they are not entitled to judicial relief.

“To take charge of cases committed to them by the
courts at the instance of litigants who could not find a
lawyer.

“To require from their claimants a statement of the
facts of their case signed by them, or by a reliable person,
so that at all times it might be known by the client that
the lawyer did for him what was proper and necessary.

“To defend gratuitously poor clients where there were
no lawyers paid for that purpose. There were in all
chanceleries and audiencias a number of attorneys for
the poor, annually elected by the college of lawyers for
that position.

“To assist faithfully and with great diligence to their
clients, alleging the facts to the best of their knowledge,
procuring true and convenient evidence, studying the
law of each case for the better defense, personally ex-
amining the facts, and being responsible to their clients
for all damages, losses and costs which they might suffer,
due to malice, negligence or incompetency of the lawyer.

“To be moderate in their pleadings and particularly
in their oral informations, and finally to keep and fulfil
in so far as they are concerned, all laws and rules con-
cerning the orders of trials and proceedings.” *

Spanish lawyers are prohibited from stipulating ““ with
their clients that the fees would be a percentum of the
amount to be recovered, or what is called the contract
of quota litis (the contingent fee). The violation of that
rule was punished with permanent disbarment.” The

* “Admission of Attorneys from the Spanish Standpoint,” p. 842.
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Spanish lawyer is charged not “To allege things mali-
ciously, ask for extensions of time to prove already
known facts, or what they believe could not profit or
could not be proved; or to reserve exceptions to the end
of the case or to the second instance, for the purpose
of causing delay, or to advise their client to bribe wit-
nesses, etc., and to allege laws, knowing that they are
false or do not exist.” *

* “ Admission of Attorneys from the Spanish Standpoint,” p. 843.



CHAPTER V
AN OFFICER OF THE COURT (CONTINUED)

Italy. Italy,* naturally, traces the origins of her Bar
back to the time of Rome. There is a clear distinction
between the advocates (the barrister in England or avo-
" cat in France) and the procurator (the solicitor in Eng-
land or avoué in France). There are two Colleges (Bars)
in Italy, one for the advocates and one for the procura-
tors. Each of the sixty-nine provinces of the kingdom
has generally a Court of Appeal, and in all these courts
there is a College (a Bar) of advocates. The studies
necessary to become an advocate require a total period
of nineteen years, five years of elementary school, eight
of classical studies, four of jurisprudence in the university
and two of practice. A young man in Italy who has
been diligent in his studies may become enrolled in the
Order of Advocates at twenty-five or twenty-six. But
before he may plead before the Supreme Courts of Cas-
sation and the Council of State he must have practiced
as a lawyer for at least five years. Each College of
Lawyers (Bar) is governed by the Council of the Order,
which is charged with the duty of maintaining the dig-
nity and independence of the profession, “must repress
abuses and faults of which advocates may be guilty,

* The paper by Signor Avvocato Gastone Del Frate, of Rome, Italy,
on “The Italian Bar,” read at the Association of the Bar (N. Y. City),

Oct. 13, 1914, furnishes the basis for the statements made in this chapter
concerning the Italian Bar
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must interpose to settle questions between advocates
and clients or between advocates and advocates.” These
Councils have power to admonish, to censure, to suspend
for not longer than six months and to expel.

In Italy, a lawyer may not be a notary, a Stock Ex-
change broker, a mediator, or hold any office or public
position which carries a salary from the government,
-except that of professor in a university. The advocates,
as well as procurators, are ‘“obliged to exercise their
functions with probity and delicacy.” They must give
gratuitous service to the poor. They are responsible
to their clients for any loss the latter may suffer by reason
of the advocate’s fraud, negligence or ignorance.

One privilege the Italian lawyer possesses which no
American lawyer can ever hope to acquire. According
to Signor Frate, he may speak as long as he pleases —
that is, as long as he deems it in the interest of his client.
Modern Italy changed the old Roman practice where the
judge determined the time allowed the pleader by means
of a clessidra or hydraulic clock. Signor Frate says,
“‘In modern Italy it is not unusual, especially in criminal
cases, for an advocate to speak for two or three days
consecutively, and as one may be assisted by as many
advocates as he wishes, it frequently happens that the
defense consumes an alarming amount of time. ... ”
Baron Reading, Lord Chief Justice of England, upon
his recent visit to this country, said that his expe-
rience while seated on our U. S. Supreme Court bench —
where time limit is strictly enforced against the lawyer
— would lead him, upon his return, to admonish his
profession in England upon this matter of time limit
for argument. There will be grave danger of an exodus
of English lawyers to Italy.
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Russia. In Russia, prior to 1864, Peter the Great,
taking as his model the inquisitorial procedure of West-
ern Europe as he then found it, established a system in
which lawyers played about as much part as Chinese
lawyers play in their courts to-day. Leroy-Beaulieu
tells us that the Russian courts ‘“operated in shade and
silence, away from the public, out of hearing of the liti-
gants, out of sight of the accused. The procedure, both
criminal and civil, was carried on in writing and under
the seal of secrecy. The judges only appeared for the
purpose of pronouncing sentence or rendering judg-
ment.” * This secrecy, combined with the fact that the
judges were ill-paid, led to universal bribery and corrup-
tion. “The courts of justice, wrapped in gloom, were a
sort of auction room, in which men’s property and liberty
were made the object of a shameless trafic. The lawyers
who were entrusted with the interests of the litigants,
were nothing more than brokers between judges and
clients. Sentences were sold at auction; the symbolical
scales of justice served to weigh not so much rights and
titles as offers and presents.”* On top of this came
multiplication of courts — apparently on the theory
that the more judges the more opportunity for corrup-
tion — until ‘“documents accumulated from court to
court, till none but the clerks who had written them
could tell their gist; costs were piled up; and all this,
combined ‘with the confusion caused by the chaotic -
mass of imperial ukazes, ordinances and ancient laws —
often inconsistent or flatly contradictory — made the
administration of justice, if possible, more dilatory and
capricious than in the old, unreformed English court of

* Anatole Leroy-Beaulieu: ““ The Empire of the Tsars and the Rus-
sians ” (English Translation), Part II, p. 260,
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chancery.”* Wallace says: “Down to the time of the
recent judicial reforms the procedure in criminal cases
was secret and inquisitorial. The accused had little
opportunity of defending himself, but, on the other hand,
the State took endless formal precautions against con-
demning the innocent.  The practical consequence of
this system was that an innocent man might remain
for years in prison until the authorities convinced them-
selves of his innocence, whilst a clever criminal might
indefinitely postpone his condemnation.” f ‘‘The judges
were not so by profession; they were merely members
of, the official class (chinovniks), the prejudices and
vices of which they shared.”” { Wallace says: ““Instead of
endeavouring to create a body of well-trained jurists,
the Government went further and further in the direction
of letting the judges be chosen for a short period by
popular election from among men who had never received
a juridical education, or a fair education of any kind;
whilst the place of judge was so poorly paid, and stood
so low in public estimation, that the temptations to dis-
honesty were difficult to resist. . . . Even when a judge
happened to have some legal knowledge he found small
scope for its application, for he rarely, if ever, examined
personally the material. out of which a decision was to
be elaborated. The whole of the preliminary work,
which was in reality the most important, was performed
* by minor officials under the direction of the secretary
of the court. In criminal cases, for instance, the secre-
tary examined the written evidence — all evidence was

* “ Encyclopeedia Britannica,” 11th Edition, Russia, p. 877. -
t Sir Donald Mackenzie Wallace: “ Russia,” p. 563 (1881), p. 517
(1903).

1 “ Encyclopzdia Britannica,” 11th Edition, Russia, p, 877,
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taken down in writing — extracted what he considered
the essential points, arranged them as he thought proper,
quoted the laws which ought in his opinion to be applied,
put all this into a report, and read the report to the
judges. Of course the judges, if they had no personal
interest in the decision, accepted the secretary’s view
of the case. If they did not, all the preliminary work
had to be done anew by themselves — a task that few
judges were able, and still fewer willing, to perform.
Thus the decision lay virtually in the hands of the secre-
tary and the minor officials, and in general neither the
secretary nor the minor officials were fit persons to have
such power.” * ‘

M. Leroy-Beaulieu believes that the reforms of Alex-
ander II, the “tsar emancipator,” by which was intro-
duced the judicial system established by the Statute
(Sudebniye Ustavi) of November 20, 1864, constituted
a fundamental change in the conception of the Russian
state, which, by placing the administration of justice
outside of the sphere of the exeeutive power, ceased to
be a despotism. The ‘“epoch of the great reforms”
(1855-65) included the liberation of the Serfs from the
arbitrary rule of the landowners and the replacement
of the old tribunals — justly called ‘“‘dens of iniquity
and incompetence” — by civil and criminal law courts.}
This new system, taken partially from the English and
partially from the French system,} separated the judi-
cial from the administrative functions. (Note the simi-
larity of the old system with the still prevailing system

* *Sir Donald Mackenzie Wallace: “ Russia,” p. 559 (1881), pp. 511,
512 (1905).

t “Encyclopzdia Bntanmca " 11th Edition, Russia, p. go4.

1 Leroy-Beaulieu: “The Empire of the Tsars and the Russians” (English
translation), Part II, p. 266.
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of Chinese administration of justice.) Under the new
system, the judges and courts were given a measure of
independence, there was publicity of trials, oral proce-
dure, and all classes were made equal before the law.
Trial by jury was introduced in criminal cases and in
one branch of the judicial system (viz.: the justices of
the peace) judges were made elective.*

It is interesting to observe that in taking over part
of the English system, the reform of 1864 brought in the
elected justice of the peace with jurisdiction over petty
causes, both civil and criminal; and the remainder of
the system is modelled on the French system of nomi-
nated justices, sitting with or without a jury to hear
important cases. The justices of the peace are not law-
yers, are elected by the municipal dumas in the towns
and by the zemstvos in the country districts, and hold
office for three years.f Though these are noble land-
owners, they are reported to be almost exclusively of
very moderate means and prejudiced in favor of the poor
mujik rather than of the wealthy landlord. At the re-
quest of both parties to a suit, the acting justice of the
peace calls in an honorary justice (pochetni mirovoy
sudia). These ‘“honorary justices” are men recruited
mainly from the higher bureaucracy and army. Be-
sides these, there were the Volost courts (under the law
of 1861), made up of judges and juries, themselves
peasants, elected by the peasants, which have jurisdic-
tion in all civil cases involving less than 100 rubles. They
act also as police courts in cases of petty thefts, they
punish infractions of the religious law, husbands who

* “ Encyclopdia Britannica,” r1th Edition, Russia, p. 877.
t This office has since been reorganized. The elected justices of the
peace have been replaced by appointive district judges.
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beat their wives and parents who ill-treat their children.
Flogging, as a penalty, instead of fine or imprisonment,
is not unknown. As late as 1880 — we are advised by
M. Leroy-Beaulieu * — the favorite method of paying
one’s fine was in vodka, which was often drunk in the
court-room by both the parties to the suit and the judge.
These peasant courts were abolished by the ukase of
October 18, 1906.1

During the later years of Alexander II and the reign
of Alexander III the bureaucracy gradually took back
much of the reforms of Alexander II's early reign.

In 1881, Sir Donald Mackenzie Wallace, studying
Russian conditions as they then appeared, said that
a modern system ‘‘cannot be successfully worked with-
out a large body of able, respectable, trustworthy advo-
cates, and such a body has not yet been formed.” { But
with a judicial system so recently developed, he could
hardly expect to find a highly developed or well-disci-
plined Bar.

To-day the only university within the territory of
Russia which is without a law school is the Siberian
University (Tomsk). ’

The Bar, in the modern sense of the word, was un-
known in Russia prior to the judicial reforms of 1864.
Under the codes of 1864 the Bar became a self-governing
body. Every counsellor-at-law is, by virtue of his office,
a member of the General Assembly of Counsellors of
his Judicial District. This Assembly meets periodically
and elects a Council. The Council has exclusive juris-

* “The Empire of the Tsars and the Russians,” Part II, pp. 284-s.

t “ Encyclopedia Britannica,” 11th Edition, Russia, p. 878, n. 3.

t Wallace: “Russia” (1881) p. 568. Cf. Edition 1gos, Chapter
XXXIII, The New Law Courts.
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diction over admissions to the Bar, as well as disciplinary
power over members of the Bar, though appeals from its
decision may be taken to the Appellate Court of the
Judicial District in which the matter arises. I am in-
formed that appeals from the decisions of the Councils
of the Bar are very rare.*

There are three grades of legal practitioners to-day
in Russia. The first grade is Counsellor-at-Law (' Sworn
Counsellor”). The second is Attorney-at-Law, whose
Russian cognomen is ‘‘Assistant Sworn Counsellor,”
or “Associate Sworn Counsellor.” And the third grade
is Solicitor. Any graduate of good moral character from
a university law school is eligible to admission to the
second grade, but in order to secure admission must
find a counsellor who, accepting him as ‘‘Assistant,”
becomes his ‘“Patron.” This Assistant must practice
under the guidance of his Patron for five years, after the
expiration of which time he first becomes eligible for
admission to the first grade. There are no examinations
provided by law. In 1874, because of the lack of law
school graduates in sufficient number, producing a
shortage of attorneys in a considerable number of the
smaller towns and cities of Russia, the Government
created still a lower grade of practitioner called Solici-
tor or “Private Attorney.” This gentleman does not
need to be a university graduate, passes an examination
before a committee appointed by the Court, consisting
usually of some of the judges, and is required to obtain
a separate license from each Circuit Court before which
he intends to practice and from each Appellate Court

* For the foregoing information and for information in the succeeding
paragraphs I am indebted to Dr. Isaac A. Hourwich, member of the New
York Bar, whose familiarity with modern Russian conditions is well known.
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and Assizes of the Justice of the Peace as well. The
status of the Attorneys-at-Law (second grade) was left
indefinite by the codes. It is not clear whether they
were to be permitted to practice in their own names or
were merely to be regarded as law clerks employed in
the offices of their Patrons. I am advised that the Rus-
sian judicial procedure does not involve the maintenance
of a clerical staff such as we have in our own country.
In civil cases the attorney draws his own pleadings,
but all other papers, beginning with the summons and
including all orders, notices, decisions, decrees and judg-
ments, are drawn by the clerk of the court. In conse-
quence, there is small demand for law clerks. The supply
of university graduates for clerkships with Counsellors-
at-Law was greater than the demand. Accordingly,
during the first decade of the new institutions, these
so-called ‘“ Assistants” were permitted to appear in court
as practicing attorneys and their relation to their “Pa-
trons”’ remained purely nominal. When the Government
established the grade of Solicitors, it provided that
Attorneys-at-Law should procure licenses as Solicitors,
the distinction between a Solicitor and an Attorney-at
Law residing only in the fact that the latter is eligible
after five years to become a Counsellor-at-Law, while
the former is not. In later years the St. Petersburg and
Moscow Councils of the Bar adopted rules of practice
modifying the status of the Attorneys-at-Law. ‘‘Com-
missions of Assistant Sworn Counsellors ”’ were created,
similar- to the Councils of the Bar. All Attorneys-
at-Law became, by right, members of the ‘“General
Assembly of Assistant Counsellors-at-Law.” This As-
sembly meets periodically and elects, analogously to
the procedure of the Council of the Bar, a Commission,

~
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but this Commission has no jurisdiction over admission
to the Bar nor disciplinary powers. It acts, however,
in an advisory capacity, subject to the approval of the
Council of the Bar. In St. Petersburg and in Moscow
all the Attorneys-at-Law are divided into. “Groups”
which meet and discuss questions of law under the
tutelage of some experienced Counsellor-at-Law who
has been appointed for that purpose by the Council
of the Bar. During the five years of his term, before he
may apply for admission as Counsellor-at-Law, every
Attorney-at-Law must read at least three papers. This
is the full extent of the present supervision of the Coun-
sellors-at-Law over their “Assistants.” The Bar As-
sociations described above existed in three Judicial
Districts, namely, in the St. Petersburg, Moscow and
Kharkov Districts. Dr. Hourwich writes me:

“After a lapse of about a dozen years the Russian
Government became alarmed over its own liberalism
in allowing a body of private citizens to meet and talk
in public about their own affairs. As a result, when the
new Codes were extended over the rest of the Empire,
no Councils of the Bar were authorized. The jurisdic-
tion over admission to the Bar, as well as disciplinary
powers over members of the Bar, were conferred upon
the Courts.” But he says that, as a matter of actual
practice, the Courts themselves established advisory
bodies analogous to the Councils of the Bar. In Moscow
Counsellors-at-Law are admitted and Attorneys-at-Law
are regulated by the Council of the Bar, while in Odessa
they are “recommended” for admission by the quasi-
official Council and are admitted by the Court. In the
latter instance, the action of the Court is a mere for-

mality.
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Wallace, writing of conditions as he observed them
prior to 1881, said: “Now it seems to me that the pro-
fessional moral standard of the Bar in Russia is still
in an embryonic state, and that the individual members
are, almost without exception, animated by a rapaciously
commercial, mercenary spirit.”” As illustrative of the
fine business aspect of the profession then prevailing —
a sort of indicia of what our own Bar could do if it were
to be lowered to ‘“business” standards — Wallace tells
us that the “lawyer” would make a contract with his
client, contingent upon success * and that this applies
also in criminal cases, where the remuneration is in
inverse ratio to the severity of the sentence. By way
of example — ““after perhaps a good deal of hard bar-
gaining” the prisoner would promise to pay 10,000
roubles (about $5,000) if he is acquitted, 5,000 if he is
condemned to a year’s imprisonment, and 1,000 if he is
transported for fifteen years to Siberia, and with a fine
eye to business first, the advocate takes good care that
a substantial part of the fee is paid in advance. Wallace
tells us of still worse practices that then prevailed. Law-
yers not only sold their services “as dear as possible,
but sometimes use dishonest means for raising the price.”
“One of the most common methods is to frighten the
client by describing in vivid colors, or positively exag-
gerating, the dangers to which he is exposed.” While
the case is going on, it was frequently the case (1881)
— says Wallace — for the lawyer to demand ‘“‘a large
sum for secret purposes -— that is to say, for ‘greasing -
the palm’ of influential officials.” And he observes:
“Both of these devices are unfortunately only too often
successful. The old belief that litigation and criminal

* Wallace: “ Russia ”’ (1881), p. 569.
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procedure are a kind of difficult game, in which victory
must always be on the side of the most dexterous player,
irrespective of justice and equity, and that bribery and
back-door influence are indispensable for success, is
still deeply rooted in the popular mind.” We begin now
to understand why the Russian immigrant, coming
during the eighties and nineties direct from this atmos-
phere of trickery, bribery, professional misconduct,
judicial dishonor, and barter and sale of justice for
money, upon arrival in America looked for a similar
kind of administration of justice, for “. . . among the
people, especially the uneducated mercantile classes,”
there was then ‘“‘a blind, childish faith in the omnipotence
of the most celebrated advocates, and some of these,
dexterously using this faith for their own ends, have
succeeded in amassing large fortunes in an incredibly
short space of time.” The Russian immigrant of 189o,
1900, or 1910, who drew upon his home experience for
ideals of our profession was certain to think of us all as
purchasable and purchasable for any kind of service.
Wallace says that at that time (1881): “So lenient is
public opinion in this respect, that professional reputa-
tion is not seriously affected by affairs which in England
would lead to disbarring and disgrace. Symptoms of
a change for the better have indeed already appeared.”’
Dr. Hourwich, commenting upon this, writes that this
is now all “antique history,” and he is confirmed by the
fact that in the 1gos edition of his book Sir Donald

" Mackenzie Wallace has eliminated all of this reference

to the lawyer. A lawyer who would to-day do any of
the things described by Sir Donald Mackenzie Wallace
in 1881 would be disbarred, if detected.

Dr. Hourwich says (1915): “After an acquaintance of
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22 ycars with the courts and lawyers of this country
(America), T am led to believe that on the whole the pro-
fessional standing of the lawyers in Russia is higher than
it is here. Of course, one must always bear in mind
that this applies only to the Counsellors-at-Law, and the
Attorneys-at-Law, who form a sort of aristocracy of
the bar in Russia. The ‘Solicitors’ are, on the contrary,
looked down upon as a lower estate.” In thirty-five
years — since Wallace wrote — the Bar in Russia has
lifted its head out of the mire and muck of despotism,
bureaucracy, chicanery and corruption. From 1864 to
1875 it was but “an extempore creation of the new judi-
ciary institutions.” When the new courts were first
opened (1866), all classes announced themselves as
lawyers on their own authority — “men without.a pro-
fession, placemen without a place, discharged, retired
army officers or non-commissioned officers, ruined trades-
men or bankrupt merchants. The bar suddenly became
the haven of every human wreck destitute of means of
existence, but possessed of sound lungs and larynx.” *
To protect themselves, the courts were obliged to im-
pose some limitation. They issued certificates to anyone
whom they considered deserving.f The attorneys of
Russia have a Bar Association to-day.f The Bar of
Russia is now a real guild. The young Russian Bar,
says Leroy-Beaulieu, has risen to a really high intellec-
tual standard, at least in the larger cities.f ‘“In the
course of these last fifteen- years, so crowded with con-

* This applies only to the criminal branch of the court, where any
citizen, not a member of the Bar, may appear as counsel for the prisoner,
or defendant.

t See ante, p. 69 et seq.

1 Leroy-Beaulieu: “ The Empire of the Tsars and the Russians ” (Eng-
lish translation), Part II, p. 335.
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spiracies and political trials, not one of the accused has
gone undefended.”* He tells us that every Russian
charged with political crime ‘‘has seen a man rise up by
his side who has dared to do battle, in his name, with
the representatives of authority, over the charges brought
up against him.” Again, they are accorded the honor
of having been the first to claim and fight for free speech
—in a country where the right of assembly is so com-
pletely denied. “In a country where military bravery
is so common, they were the first called upon to give
an example of the hitherto unfamiliar virtue of civil
courage.”f One of Leroy-Beaulieu’s friends — a Russian
lawyer — said: “You shall see yet that, in the history
of Russia’s political development, the bar will hold a
broad place.”

Leroy-Beaulieu makes this comment: “I do not know
whether the future will justify this proud prophecy.
Since I heard it, imperial decrees and restrictive regu-
lations have been issued, which, by curtailing the offices
of justice and by burying the most moving cases behind
closed doors, out of public sight and hearing, threaten
to set back the time when such predictions may be real-
ized. A study of criminal justice and an examination
into the exceptional laws decreed in consequence of
attempts at political assassinations will enable us to
realize what ordeals await the Russian bar and how hard
it is sometimes made for it to pursue its noble task.” }
Yet the young Bar of Russia continues to make its ideals
felt, courageously and intelligently, fighting even against
the Government itself.

* Leroy-Beaulieu: Part IT, p. 337.
t Idem, pp. 337-8. '
1 Idem, pp. 339-340.
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Germany. If, crossing the border line, we travel into
the land of the Central Powers — we must, of course,
preserve strict neutrality — we shall find in Germany
in this field, as in many others, a policy of preparedness
older in point of time and thoroughness than in any other
country.

“There is no student in Germany who is simply a
‘student,” swimming in the broad stream of general
knowledge. The German student has to decide immedi-
ately whether he is to be lawyer, physician, clergy-
man.”*

Moreover, he must determine very early in his career
whether his profession is to be that of lawyer or judge,
for in Germany, unlike our own country, judges are not
taken from the Bar, “the two careers do not follow each
other but are parallel to each other. The tree begins
to grow in two separate parts as soon as it is above the
ground of preparatory education, which education, how-
ever, is common to both parts.” {

The German lawyer in process of making goes to
gymnasium when he is nine years old (after three years
in a grammar school) and stays in gymnasium for a full
nine years — at eighteen or nineteen he is ready to enter
a university. He is then introduced first, in a scientific
way, into the origin, the necessity, the importance and
the meaning of the law, and he becomes familiar with the
broad provinces of jurisprudence, both public and private
law. He traverses the whole of European Continental
jurisprudence; then he takes an examination for ad-
mission, following which he enters upon a highly practi-

* “The Education of the German Lawyer,” Karl von Lewinski. Vol,
XXXIII, American Bar Association Reports, p. 814, at p. 815.
t Idem, p. 814. "
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cal course like the training of a doctor in a clinic. At
this point his educators become the judges and counsellor-
at-law; he learns by actual practice in the courts. He
gradually goes through all the different kinds of courts
in Germany under the tutelage of a judge and he sees
and studies all sorts of court-work from the Bench,
sitting near his teacher. There are just about enough
judges to make it practicable to give each novitiate the
guidance of a judge. In addition, the student gets op-
portunity to see the work of the state’s attorney and
counsellors-at-law. Frequently, he must prepare and
deliver a written opinion to his teacher-judge, which the
latter corrects and discusses. After a year of this prac-
tice, the young man spends four more months appren-
ticed to a state’s attorney, after which six months more
with an experienced practicing lawyer, and then submits
himself to a grilling examination before a commission
of high standmg, consisting of judges and lawyers of .
extensive experience.

By the time the lawyer gets his feet on this rung of
the ladder — according to von Lewinski — he has be-
come twenty-seven to twenty-eight years of age. He
now branches off. From ‘“assessor” he becomes either
a state’s attorney, a counsellor-at-law or a judge. If
he becomes a lawyer his title is changed to ‘‘rechtsan-
walt,” which is equivalent to our American tltle of

" counsellor-at-law.

If he wants to become a judge, he becomes an ‘“assist-
ant judge” and for four or five years works on a com-
pensation of about fifty dollars per month! His period
of practlcal preparation covers a course of sixteen years’
study.*

* Vol. XXXITIT, American Bar Association Reports, p. 826.
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No course in our country compares in severe drilling
with this one. This general German system of legal
preparedness, of course, begets an efficient lawyer and
an efficient judge. The moral standards are quite as
high as the intellectual standards. The lawyer takes
oath “to fulfil scrupulously the duties of an advocate.”

The result of all this preparation, as pointed out by
Ernest Freund,* is to give the lawyers and judges a
more thorough and more scientific knowledge of the law
than we get in our own country. ‘There it can hardly
happen that a lawyer is almost ignorant, either-altogether
or partially, in some department which is not his spe-
cialty. On the other hand, the German system excludes
necessarily a great deal of talent which would more than
make up for the defects of education by native shrewd-
ness and experience. The result is on the whole that the
Bar in Germany shows a higher average of character and
learning than here; but it is quite certain that the leaders
of the German Bar are not superior, if indeed they are
equal, in ability, to our foremost lawyers.” {

Austria-Hungary. In Austria-Hungary, after com-
pleting a university course, the student is thoroughly
grounded in Roman law, canon law; German law, ancient
history — besides taking a course in philosophy, legal
history and comparative statistics. It is not uncommon
for the student also to go through a course in forensic
medicine.] He has to go through a seven years’ prac-
tical training before being permitted to practice.

As early as 1723 the Hungarian lawyer was obliged

* Vol. 1, “ The Counselor,” pp. 131 ef seg.

t Idem, p. 135. . .

t Edw. S. Cox-Sinclair: “The Bar in Austria-Hungary.” 35 Law
Magazine and Review, 42,

/
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to take oath among other things ““ that wittingly he would
accept no unjust cause; that against the due course of
the law no one he would defend; that law-suits he would
not willingly protract; and that by no secret bargain
he would defeat the rights of his client,” and according
to an old law of Hungary, “If an advocate played his
client false he was punished as a common cheat; if he
left his client unprotected, to the disadvantage of his
client, he was stamped with infamy; even if he addressed
the Court with irrelevance or at excessive length after
being thereto admonished he was treated as being guilty
of contempt of Court, and was amerced or imprisoned
accordingly.” *

* Edw. S. Cox-Sinclair: “ The Bar in Austria-Hungary.” 35 Law
Magasine and Review, 42.



CHAPTER V1
AN OFFICER OF THE COURT (CONTINUED)

English Bar. What is a Serjeant?

Who does not remember Serjeant Buzfuz, Mrs. Bar-
dell’s pompous and bullying lawyer in her breach of
promise suit against Pickwick? We know, of course,
that the English barrister is the great court-lawyer of
England and the English solicitor the great business
adviser and counsellor. And we know that the barrister
has the right to appear in the high courts of chancery,
while the solicitor may appear only in the lower courts.
But what is a Serjeant? *

Everybody knows that he wears a wig. (Who thinks
of an English court without a bewigged Bench and Bar?)
“The barrister’s wig, for his ordinary practice in the
High Court, has a mass of white hair standing straight
up from the forehead, as a German brushes his; above
the ears are three horizontal, stiff curls, and, back of the
ears, four more, while behind there are five, finished by
the queue which is divided into tails, reaching below the
collar of the gown. There are bright, shiny, well-curled
wigs; wigs old, musty, tangled and out of curl; some are
worn jauntily, producing a smart and sporty effect,
others look like extinguishers.” f ‘. . . but, when ar-

*See “Early History of the Serjeants and Their Apprentices,” by
Hugh H. L. Bellot, 35 Law Magazine and Review (5th Series), 138.
t Thomas Leaming: “ A Philadelphia Lawyer in the London Courts,”
p.s.
81
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guing a case in the House of Lords he (the barrister) has
recourse to an extraordinary head-dress, which is pre-
cisely the shape of a half-bushel basket with the front
cut away to afford him light and air. This, hanging be-
low the shoulders, has an advantage over the Lord
Chancellor’s wig in being more roomy, so that the bar-
rister’s hand can steal inside of it if he have occasion to
scratch his head at a knotty problem, whereas his Lord-
ship, in executing the same manceuvre, inevitably sets
his awry and thereby adds to its ludicrous effect.”*
This “coif or covering,” as it is called officially, has
occasioned the antiquarians no little concern over its
origin. In a little appendix to his “Ethics” (III) Shars-
wood says: ‘“There exist some differences of opinion
among judicial antiquarians as to the origin of the coif.
It is supposed by some to have been invented about
the time of Henry III, for the purpose of concealing the
clerical tonsure, and thus disguising those renegade clerks
who were desirous of eluding the canon restraining the
clergy from practicing as counsel in the secular courts:
Hortensius, 349. By others, it is referred to a much
earlier period, when the practice in the higher courts was
monopolized by the clergy, and those who were not in
orders invented the coif to conceal the want of clerical
tonsure: 1 Campbell’s Lives of the Chief Justices, 85,
note.”

Sharswood says that in Fortescue’s time sixteen
years’ continued study of the law was required before
one could wear a coif, and no one could be appointed
judge of the Superior Court who had not attained the
degree of coif.

In 1839, the serjeants rebelled against an order of the

* Leaming: “ A Philadelphia Lawyer in the London Courts,” p. 45.
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Crown, which was directed to the Judges of Common
Pleas, and commanded them to open the Court to the
Bar at large, upon the ground that it would help to
despatch business. When the serjeants opposed this,
Chief Judge Tindal (himself a former serjeant of great
distinction) declared the order of the Crown to be illegal,
saying that ‘“from time immemorial, the serjeants have
enjoyed the exclusive privilege of practising, pleading,
and audience in the Court of Common Pleas. Im-
memorial enjoyment is the most solid of all titles; and
we think the warrant of the Crown can no more deprive
the serjeant, who holds an immemorial office, of the
benefits and privileges which belong to it, than it could
alter the administration of the law within the court it-
self.” *

But Sharswood observes that under the Statute g
& 10 Vict. c. 54, the privileges of serjeants in the Court
of Common Pleas were extended to all barristers. So
we learn that serjeants are barristers of an older
tenure.

The oath of the serjeant is helpful to our study:

You shall swear well and truly to serve the king’s people
as one of the serjeants-at-law; and you shall truly counsel
them that you be retained with after your cunning and you
shall not defer or delay their causes willingly for covetise of
money and you shall give due attendance accordingly — so
help you God.t

When we dig into the origins of the English Bar, we
discover some very interesting and illuminating facts.
* 10 Bingh. 571; 6 Id. N. C. 187, 232, 235.

t “Early History of the Serjeants and Their Apprentices,” by Hugh
H. L. Bellot, 35 Law Magazine and Review (5th Series), 138, at p. 145.
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Herman Cohen, an English lawyer,* sheds a shower of
light upon this subject. He finds no trace of the profes-
sional lawyer in Anglo-Saxon England before the Con-
quest. “But he is there immediately afterwards-—
possibly immediately before.” Cohen reports that there
is preserved in the Chronicon of the Monastery of Abing-
don (vol. IL., p. 1 of the Rolls Series, 1858) “a writ of
William I. (therefore before 1087) which is also printed in
Bigelow’s Placita Anglo-Normannica (1879, pp. 30-1)”
headed by the latter: ‘“ Abbot Athellelm v. Officers of the
King. The King by his writ directs that the customs
of Abingdon, as they-may be proved by the abbot, shall
be respected. The rights of the Church proved by a
charter of Edward the Confessor and by the testimony .
of the county; the abbot being assisted by certain lawyers.”
Selden writes:f “In the Conqueror’s ‘fourth year, by
the advice of his baronage, he summoned to London,
omnes nobiles sapientes et lege sua eruditos, ut eorum leges
et consuetudines audiret, . . . and afterwards confirmed
them. . . . Those lege sua eruditi were common lawyers
of that time . . .. ”

These, says our informant, ‘“‘are the first known Eng-
lish professional and non-clerical lawyers” — that is,
they only had one profession and that of law. . ..
they were not pleaders who went into court and litigated
about great feudal interests in land or appeared for the
Crown in causes célébres, but were just persons whom
any one could consult. If so, Selden’s ‘ common lawyers’
just hits them off.” :

* “Origins of the English Bar,” Law Quarterly Review, Part I, Oct.,
1914; Part II, January, 1915.

1 Appendix to History of Tythes (Works, ed. 1726, Vol. ITI, col. 1334,

" “onc. VIII”’) cited by Cohen, “Origins of the English Bar,” Law Quar-
terly Review, Part I, Oct., 1914, p. 466,
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He quotes Foss (“‘Judges,” vol. I, p. 160) for the state-
ment: ‘“The adoption at the Corlquest of the laws of
Normandy had rendered necessary the assistance of
advocates from that country. The gradual combination
of these with the English laws, and now (under Henry
IT) the application of the Roman law, many of the forms
of which had been introduced into this island, had so
materially increased the complexity of the study that it
could only be pursued as a separate profession; requiring
not merely that the advocates should be persons of learn-
ing and ability, but also that the judges should be masters
of the science. He selected from the most eminent among
them.” y

My English namesake found the beginnings of our
friends the ‘““serjeants” between 1150 and 1297. ‘‘Be-
fore and after 1181, says Mr. Bolland (Introduction s
Year Book Series, Iv), there were special officers in each
hundred or wapentake who were made personally re-
sponsible for keeping the pleas of the Crown, such officers
being known as servientes hundredi or servientes Regis.’”’

Coke and Selden are Cohen’s authorities for the state-
ment that the Serjeants-at-law grew out of the Servientes.
So the trail of the leonine gentleman leads back to this
ancient lair.

What is probably the first Anglo-Saxon statute regu-
lating the practice of the law was passed in 1275. (Stat.
st of Westminster, c. 29).

“It is Provided also, That if any Serjeant, Pleader
(s’7aunt Cotour) or other, do any manner of Deceit or
Collusion in the King’s Court or consent (unto it) in
deceit of the Court (or) to beguile the Court or the Party
and thereof be attainted, he shall be imprisoned for a
Year and a Day, and from thenceforth shall not be heard
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to plead (conter) in (that) Court for any Man; and if
he be no Pleader he-shall be imprisoned in like manner
by the Space of a Year and a Day at least; and if the
Trespass require greater Punishment, it shall be at the
King’s Pleasure.”

Again: “In 1300, c. 11 of the statute Articuli super
Cartas, after prohibiting champerty, enacts: ‘But it may
not be understood hereby that any Person shall be pro-
hibit to have Counsel of Pleaders (Consail de Contours)
or of learned Men (sages gentz) in the Law for his Fee
(donant) or of his Parents and next Friends.’ ”’

In 1280 the citizens of London restricted appearance
in courts to “‘such persons’ as shall “reasonably under-
stand and how becomingly to manage the business and
the suits (quereles) of the substantial men. . . .”” They
prohibited all others from practicing, but permitted
counsel as the litigant might wish.

We observe in this statute (1280) that one of the
penalties for professional misconduct is suspension and
that the citizens themselves desire protection against
those who cannot ‘‘becomingly manage the business
and the suits of the substantial men.” To-day we seek to
protect the “unsubstantial men” and.we seek earnestly
for those who can ‘‘becomingly manage’ their busi-
ness.

In 1292, Edward I ordered that the justices of the
Court of Common Pleas should provide and ordain from
every county attorneys and apprentices *of the best and
most apt for their learning and skill who might do service
to his court and people.” * The ones so selected and only
those were to attend the Court and transact business
therein. One hundred and forty were then thought

* Pollock and Maitland’s “ History of English Law,” Vol. I.
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sufficient, but the justices were given power to add to or
diminish this number as they saw fit.*

The ethics of the profession as they prevailed even at
this time may be judged from the following extract
from the Miroir des Justices, written in 1307 (reign of
Edward II) by Andrew Horne: “Every pleader is to be
charged by oath that he will not maintain nor defend
what is wrong or false to his knowledge, but will fight
for his client to the utmost of his ability; thirdly, he to
put on before the Court no false delays; nor false evi-
dence, nor move nor offer any corruptions, deceits, tricks
or false lies, nor consent to any such, but truly maintain
the right of his client, so that it fail not through any folly,
negligence or default in him.”

In 1404, King Henry IV forbade the election of lawyers
to Parliament. Without asking that body for its ap-
proval or authority, he issued a “writ of summons”
excluding all lawyers from ‘The High Court of Parlia-
ment.” This resulted in the creation of a body of men
who were termed the ‘“Lack-learning” or ‘“Dunce’s”
Parliament. Mr. Warren gives us this delightful morsel
from an old law-writer, Sir Bulstrode Whitelock, in his
Notes upon the King's Writt: .

The King being in great want of money, and fearing that if
the lawyers were parliament men they would oppose his ex-
cessive demaunds, and hinder his illegal purposes (according

. to their knowledge and learning in the lawes and publique
affayres); to prevent this the King issued forth writs of sum-
mons with a clause of “ nolumus ” to this effect: “ We will not
that you or any other sherife of our kingdome or any other
man of lawe by any means be chosen.” This parliament was
held 6 Hen. 4, and was called the lacke-learning parliament,

* Pollock and Maitland’s *‘ History of English Law,” Vol. L.

-
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either (saith our historian) for the unlearnedness of the per-
sons or for their malice to learned men. It is stiled by Sir
Thomas Walsingham in his Margent the * parliament of un-
learned men,” and from them, thus packed, the king (saith
our author) obtained a graunt of an unusual taxe and to the
people “ full of trouble and very grievous.” . . . They who
will have a “ nolumus ” of learned senators must be contented
with a ““ volumus ” of uncouth lawes which I hope will never
be the fate of England.*

In 1403 (reign of Henry IV), the profession was placed
under the control of the courts. By this time it had
increased to two thousand in number. An act was passed
by Parliament, requiring that all applicants be examined
and prohibiting admission to those who were not “vir-
tuous, learned and sworn to do their duty.” The form
of oath then prescribed became later, in various forms,
the oaths of admission to the Bar in most of the American
colonies. .

The Massachusetts oath of 1701 is almost exactly the
form of oath in England in “ The Book of Oaths ”’:

You shall do no falsehood, nor consent to any to be done
in the court, and if you know of any to be done you shall
give knowledge thereof to the Justices of the Court, or some
of them, that it may be reformed. You shall not wittingly
and willingly promote, sue or procure to be sued any false
or unlawful suit, nor give aid or consent to the same. You
shall delay no man for lucre or malice, but you shall use -
yourself in the office of an attorney within the court accord-
ing to the best of your learning and discretion, and with all
good fidelity as well to the courts as to your clients.t

* Warren: “ A History of the American Bar,” pp. 25-26.

tIdem, pp. 77-78. This same oath was prescribed in Connecticut in
1708, in Pennsylvania in 1726, in Virginia in 1732.
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We can visit the Inns of Court without a trip abroad
by reading the interesting volume entitled ‘A Philadel-
phia Lawyer in the London Courts,” by Thomas Leam-
ing. We will learn that there are now four Inns of
Court, in which the barristers and the solicitors of Eng-
land are enrolled to-day. Leaming defines an Inn of
Court ‘““as an unincorporated society of barristers, which
originating about the end of the XIII Century, possesses
by immemorial custom the exclusive privilege of calling
candidates to the Bar and of disciplining, or when neces-
sary, of disbarring barristers.” *

Their origin dates back to the time of Magna Charta,
when the courts were permanently located convenient
to Westminster. It is interesting to observe that they
came into existence about the same time as did the
London Trade Guilds. In order to secure teaching in
the law, students gravitated to some ancient place ““to
profit by the teachings of a master lawyer of the day —
just as the modern London club had its beginning in the
convivialities of a casual coffee house.” Sir John Fortes-
cue, Chief Justice of the King’s Bench, while in exile
in the Duchy of Berne with Queen Margaret and Edward,
Prince of Wales, only son of King Henry VI, wrote his
treatise De Laudibus Legum Anglie. Speaking of the
Inns of Court, he says: “This place of studie is set be-
tween the place of the said Courtes and the Citie of Lon-
don, which of all things necessaries is the plentifullest
of all the Cities and townes of the Realme. So that the
said place of studie is not situate within the Cittie, where
the confluence. of people might disturbe the quietnes of
the students, but somewhat severall in the suburbes of
the same Cittie, and nigher to the Courts, that the

* Leaming: “ A Philadelphia Lawyer in the London Courts,” p. 21.
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students may dayelye at their pleasure have accesse
and recourse thither without wearinesse.” From these
gatherings developed the powerful organizations known
as the Middle Temple, the Inner’ Temple, Lincoln’s
Inn and Gray’s Inn, which now form the English guild
of barristers, owning extensive real estate of great value
and controlling and regulating the admission to practice
law in the courts.*

Solicitors, on the other hand, do not graduate from
Inns, but applicants for admission are first apprenticed
for a period of five years to some practitioner, and are
submitted to examination before the Solicitors’ Incor-
porated Law Society. If admitted to practice, upon
recommendation of the Society, the solicitor becomes
thereafter subject to the discipline of the Society. Leam-
ing says: “. . . while the whole body of solicitors is,
perhaps, not as liberally educated nor as polished as the
Bar, the higher grade of solicitors are lawyers quite as
well equipped, and gentlemen equally accomplished, as
members of the Bar itself.” t ’

The solicitor is the lawyer of business, who comes in
direct contact with the client. On the other hand, he
is not wholly an office lawyer. He does, in fact, appear
as an advocate in some of the Courts and does conduct
the litigation from his office. The barrister is the trial
advocate and counsel and has no immediate contact
with the client; yet his activity is not wholly confined
to court practice — his opinions, as counsel, out of Court,
are greatly sought and paid for liberally by solicitors.

* See “Early History of Legal Studies in England,” by Joseph Walton,
Q. C. (London, England). Vol. XXII, American Bar Association Re-
ports (1899), p. 610.

t Leaming, p. 28.
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Leaming tells us that when an Englishman speaks of his
lawyer, he always means his solicitor, and that if he
desires specially to impress his auditor with the serious-
ness of his pending legal difficulties, “ He adds that his
lawyer has been obliged to take the advice of counsel
— perhaps of a K. C.” *

Two societies now control the lawyers of England, the
General Council of the Bar governing the barristers,
the Statutory Committee of the Incorporated Law So-
ciety governing the solicitors.

Complaints against a bafrister go to the General
Council; if the charges are sustained then in serious cases
they go to the Benchers of the Barristers’ Inn. They
nearly always follow the recommendations of the General
Council. Leaming found very little difference in these
deliberations and methods and those of corresponding
disciplinary agencies in our own country, such as Bar
Associations and Committees on Discipline.f

“In England, the Bar is well organized and governs
the whole administration of the law, jealously resenting
any interference with its ancient prerogative and pre-
serving its own professional honor.” {

From the time of Edward I down to the present, the
English lawyer has always been regarded as an officer
of the Court, subject to its control and discipline at all
times, taking an oath of fealty. This oath, Sharswood
says, is an oath of fidelity.§

“Fidelity to the court, fidelity to the client, fidelity
to the claims of truth and honor: these are the matters
comprised in the oath of office.

* Leaming, p. so. t Idem, p. 68. { Idem, p. 191.
§ Sharswood’s “ Ethics.” Ed. American Bar Association, Vol. XXXII,
American Bar Association Reports (1907), p. 58.
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“It is an oath of office, and the practitioner, the
incumbent of an office — an office in the administration
of justice — held by authority from those who represent
in her tribunals the majesty of the commonwealth, a maj-
esty truly more august than that of kings or emperors.
It is an office, too, clothed with many privileges — privi-
leges, some of which are conceded to no other class or
profession.” -

In our own country, there has not been much doubt
as to the nature of the relationship of the lawyer to the
Court. Itisalmost universally held that both the admis-
sion and disbarment of attorneys are judicial acts; and
that one is admitted to the Bar and exercises his func-
tions as an attorney ‘“‘not as a matter of right, but as a
privilege conditioned on his own good behavior and the
exercise of a just and sound judicial discretion by the
Court.” *

In the State of New York, in the year 1860, Professor
Theodore Dwight, then Dean of the Columbia Law
School, submitted a learned brief to the Court of Appeals,
which had under consideration an act of the Legislature
requiring that the diploma of Columbia College should
be accepted by the Court as adequate evidence of quali-
fication for admission to the Bar.f Professor Dwight’s
brief has frequently been cited and referred to in support
of a contrary proposition. But the decision in the case,
holding the statute constitutional, has been severely
criticised.f

In 1889, the highest court in Illinois, reviewing a

* In re Thatcher, 8o Ohio St. 492, at p. 654.

t Matter of Cooper, 22 N. Y. 67.

1 “The Constitutional Power of the Courts over Admission to the
Bar,” 13 Harvard Law Review, 233.
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statute similar to the New York statute involved in the
Cooper case, determined that it was umconstitutional.*
In that case, the Court expressed its views upon the prac-
tice of the laws as follows:

““The right to practise law is a privilege, and a license
for that purpose makes the holder an officer of the court,
and confers upon him the right to appear for litigants,
to argue causes and to collect fees therefor, and creates
certain exemptions, such as from jury service and arrest
- on civil process while attending court.”

The Illinois Court based its determination almost
wholly upon the history of admission of attorneys to
practice in the Courts of England. “The statutes }
(English Acts) always recognized that the admission of
attorneys was a matter essentially belonging to the courts
and a matter of judicial discretion, and only sought to
protect the public against improper persons.”

The Illinois Court said, moreover: “The attorney is a
necessary part of the judicial system, and his vocation is
not merely to find persons who are willing to have law
suits. He is the first one to sit in judgment on every
case, and whether the Court shall be called upon to act
depends upon his decision.”

More recently the Ohio Courts have been called upon
to consider this matter. A lawyer by the name of That-
cher, apparently believing that the judges of his court
were showing favoritism, bitterly and violently attacked
one of the judges when the latter came up for reélection.
Upon charges that he had been guilty of unprofessional
conduct in this and in other respects, he was disbarred. {

. *In re Day, 181 Ill. 73.
t See Maugham: “Attorneys,” Appendix.
1 80 Oh. St. 492.
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In the disbarment proceedings, the Court adopted and
followed Chief Justice Sharswood’s statement of the
law:

“No question can be made of the power of a court to
strike a member of the Bar from the roll for official
misconduct in or out of court.” *

Thatcher was disbarred June 25th, 19og. On April
18th, 1911, the Legislature of Ohio passed an act which
by its terms authorized and empowered Thatcher to
appear as an attorney and counsellor-at-law in all the
courts of record of the State of Ohio, and all the rights
and privileges of an attorney and counsellor-at-law were
granted to and conferred upon him. “On his taking an
oath of office before any person authorized to administer
an oath, the said courts are directed to receive him as
such attorney and counsellor-at-law.” From the lowest
to the highest courts of Ohio, the judges were unanimous
in holding that this act was unconstitutional,f all of
the judges agreeing that the great weight of authority
throughout the country is that ‘“‘the power to admit
attorneys to practice in the courts is exclusively a judicial
power and not legislative.”

In passing, it is interesting to observe that the Court,
in the Thatcher proceedings recognized Thatcher’s
right, as a citizen, to criticise and attack a candidate
for an elective office, but they said that this right must
not be abused. The Court also said that though the office
is judicial and that the candidate is then serving as judge,
it makes no difference in the.basic principle involved.

* Ex parte Steinman, 95 Pa. St. 220.

t 12 Nisi Prius, New Series (Ohio), 273. 15 Ohio Circuit Court Re-
ports, New Series, at p. 97. Affirmed, without opinion, per curiam, by
Ohio Supreme Court, March, 1914, 108 N. E. 1133.
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“A judge who is a candidate for re-election must expect
to have his qualifications freely discussed and summarily
decided by an electorate which may not be well informed
or discriminative.” * The Federal Circuit Court of Ap-
peals held that it was ‘“an essential part of the elective
system, and as such it must be accepted,’” no matter how
unfortunate its results in specific instances. ‘Nor does
a citizen,” says the Court, “lose this right to criticise
because he is a lawyer.” Nor is the lawyer-citizen’s
criticism of such a candidate confined to what is ‘““de-
cent and respectful.’ His criticism may be as indecent
and disrespectful as the facts justify.” On the other
hand, the Court applies the rule of qualified privilege
to such campaign utterances: ‘“Where expressions of
opinion, they are permitted, if in good faith; and, where
statements of fact, they may be made, if true, or in good
faith and with reasonable cause believed to be true, but
they are forbidden if the derogatory fact allegations are
false, and are by the utterer known, or with ordinary
care should be known, to be false. In this modified
form, the rule is accepted in all jurisdictions.”

In passing upon the constitutionality of the legislative
act, Judge Chittenden of the Common Pleas Court of
Lucas County observed: “If the courts are stripped of
power to regulate and control the conduct of the attor-
neys practicing at its bar, with reference to their practice,
then indeed will this profession, which affords so many
opportunities for improper conduct, be left open to ruth-
less and unprincipled persons without any restraint
whatever.” f This observation will become peculiarly

* Thatcher v. United States, 212 Fed. Rep. 801, at p. 807.
t 12 Nisi Prius, New Series (Ohio), 272, at p. 287.
See also In re Branch, 70 N. J. L. (41 Vr.) 537, 57 Atl. 431. The



96 THE LAW—BUSINESS OR PROFESSION?

pertinent when later on we come to consider the manner
in which the courts have throughout the country per-
formed this duty, in so far as they have admitted per-
sons to practice law without previous or" adequate
training.

But it is perfectly clear and now, the well settled law
of the country that the lawyer is an “officer of the court.”
To-day he commands the great seal of the court, the
seal that in King Edward’s or in King Henry’s day was,
indeed, the great seal of the Crown. In King Edward’s
day, if a litigant wanted to bring suit his lawyer marched
over to the clerk of the court and got out a writ of sum-
mons, written in Latin, with- a great formidable seal
upon it, and as impressive as it was mysterious to the
layman. The great clerk of the Court took the attorney’s
word for it that the writ would not be abused. Likewise,
if there were a case on trial and a witness was required,
the attorney would go to the same clerk and get the same
kind of a formidable writ, in this instance called a “writ
of subpcena,” and the poor unfortunate witness who
happened to have been present, when the matter in suit
came off, is hauled out of life’s otherwise pleasant thor-
oughfare-and dragged into the hard and uncomfortable
old English witness box. The observations upon courts
and lawyers generally made by a witness upon such oc-
Supreme Court of New Jersey neither licenses attorneys nor admits them
to practice. They get the privilege of practicing by letters patent, issued
by the Governor of the State upon the recommendation of the Supreme
Court that the applicant is duly qualified, based upon examination either
by the Court, or under its supervision. This feature of examination has
been a distinctive attribute of the Supreme Court, existing without
qualification since the enactment of the New Jersey Constitution in 1844.
The Court held that an act passed by the Legislature in 1903, requiring

the Supreme Court to recommend certain individuals for license to prac-
tice, was an unconstitutional act on the part of the Legislature.
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casions — so far as I am able to ascertain — are about
the same to-day as they were in King Edward’s time.
All this business of writs and seals and clerks of court
has been modernized. To-day our New York lawyer,
seated at his desk, by pressing an electric button, sum-
mons one of his own clerks from one of the dozen rooms
in his suite, turns over the papers to him, tells him to
draw up a complaint and to get out a summons to be
served upon the defendant. His clerk goes over a cabinet.
drawer, pulls out the appropriate printed form, fills
in the names of the parties, draws up and has typewritten
- a complaint and to both summons and complaint signs
the name of his employer — the lawyer. If he has been
properly educated for his function, he will remember
that in the performance of that act he is performing the
task of an officer of the court; in fact — for the moment
— is the successor of the Great Clerk of the Court. There
is no big seal; there is no Latin. There is an absence
of the droning sleepiness of the old clerk — we cannot
afford to keep that kind in a modern law office — but
if you will read your paper carefully, Mr. Defendant,
you will see that it bears the name of ‘“The People of
the State of New York” (or some other State); that it
summons you to appear and answer ¢n court, and, Mr.
Witness, if it be a subpcena issued to you to attend in
court you will find in it the same old uncomfortable
promise of punishment for contempt of Court if you
fail to go. Now, in the control and issuance of this proc-
ess of the court, the lawyer is acting as the court’s officer,
as we have learned in our historical pilgrimage. If,
by bringing an unwarranted suit, he abuses the process
entrusted to his care, he stands a fair chance of losing
his uniform. In the Year of Our Lord 1916, Mr. Lawyer-
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Man is still custodian of the Court’s keys. Of course,
Mr. Litigant may go into Court himself and may try
his own hand at opening the door — possibly with the
success unsober persons have, at times, in opening doors
themselves. (In litigation, as in some other walks, it is
safe to follow the rule: ‘“If deeply immersed in trouble,
take along a sober friend.”)

This man of the Order of the Key takes an oath,
Mr. Litigant, that you do not. You may misbehave;
he may not. Short of contempt and discernible perjury,
if you manage your own cause, you may make as many
kinds of a fool of yourself as you choose. And even if
you misbehave, you cannot be forever barred from
‘practicing law in your own causes. If the lawyer-man
misbehaves, the learned Court stands ready to strip him
of his badge, his uniform and his key — by solemn decree
he is forbidden coming ever again as.spokesman for
another, though ten thousand clients clamor for his-
service.

This, then, is the mystery of the Order of the Key:
“Ye Gentleman who holds passport of character and
learning must conduct himself always as becomes a
gentleman. He may in his Client’s cause say things his
Client may not; yet he-may not, in his Client’s cause,
do things his Client may. His passport is holden always
under penalty of loss if he fail to observe his duty of
fealty, to court, to client and community.”



CHAPTER VII
THE AMERICAN LAWYER

It is time we packed our trunks and started for home.
If we get past the submarines, we shall have plenty of
time to reflect upon our observations while we scan
our sketch book in an easy steamer chair. Leaving the
land from which America first imported both its lawyers
and its legal institutions, we shall come to our own shores
carrying with us certain definite notions. For example,
the idea that the Bar is a profession and not a business,
we discover, is more than a tradition. It is imbedded
in the law of all the lands we visited, save and except
only China. We shall find in our home country, as the
Legislature of Ohio discovered, that the lawyer is always
an “officer of the court.” :

If we had come back via Japan, touching San Fran-
cisco first, we should have met in the Canons of the
San Francisco Bar Association the call:

The Bar Association of San Francisco calls upon all licensed
practitioners at the San Francisco Bar to bear in mind that
the profession of the lawyer for more than two thousand
years has been recognized as essential to the social concept
which is the basis of American civilization; that the ideals of
the profession call not only for ability, learning, humanity
and probity, but for a high-minded and unselfish obedience
to the ethical truth that the lawyer, as an officer of the court,
is obligated to aid in, and not to hamper or thwart the ad-
ministration of justice.
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We shall find that immediately following the Civil War
this notion became fixed and imbedded in our national
law, for when various enactments (state and federal) were
passed, requiring lawyers to take ‘‘test oaths’ — for
example, that the applicant had not borne arms against
the Government — our own United States Supreme
Court held that attorneys ‘“‘are officers of the court,
admitted as such by its order, upon evidence of their
possessing sufficient legal learning and fair private char-
acter. . . . The order of admission is the judgment of
the court that the parties possess the requisite qualifica-
tions as attorneys and counsellors, and are entitled to
appear as such and conduct causes therein.” * And we
have already discovered that, by reason of the status
of the lawyer as officer of the court, he is held always
““responsible to it for professional misconduct.”

" If we have a statistical turn of mind and like to plot
curves, we shall find it interesting, in-surveying the
American Bar, to plot first a curve marking the peaks
and valleys of the 7deals of the profession, and then a
curve marking the peaks and valleys of the conduct
of the profession. (The second will probably never cross
the first.) We shall not be surprised to discover a fairly
level line of ideals and a most peaky, mountainous course
of conduc